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Preface

This book has been prepared for insurers, their advisors, contractors and
other professionals involved in the construction and engineering industry.

The aim of this book is to examine the issues arising from the interpretation
of contract works and construction liability insurance policies by courts in
Australia and the United Kingdom.

Each chapter explores different aspects of these policies through the use of
case analysis and the judicial interpretation of policy wordings.

It is hoped it will afford the reader a greater understanding of the process
of, and approach to, policy wordings by the courts through the detailed
analysis contained herein.
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CONTRACT WORKS AND CONTRACTORS’ ALL RISK POLICIES

Introduction

Contract works and contractors’ all risk policies comprise a critical component
of risk allocation under modern construction contracts, particularly major
works. Of particular interest is where these policies cover more than one
party to the project and whether, in those circumstances, an insurer which
has paid out a claim is able to pursue a co-insured by way of a subrogated
recovery action. In a similar vein, these policies often contain a cross liability/
waiver of subrogation clause, which expressly prohibits an insurer from
seeking recovery against a negligent co-insured under the policy.

Overseas authorities

In the last 25 years, there has been a series of cases in the United Kingdom,
Canada and Australia in relation to the operation of contractors’ all-risk
policies, specifically the scope of coverage afforded to parties, the extent of
the interest insured, and the ability of an insurer who has paid out a claim to
be subrogated to the interests of the plaintiff, in an action against another
party claiming to be entitled to the benefit of the insurance.

Petrofina

The most convenient starting point of the analysis is the decision of Lloyd J
in Petrofina (UK) Ltd v Magnaload Ltd.!

In that case, the plaintiffs (owners and operators of an oil refinery) contracted
to have extensions undertaken. In the course of the construction of the
extensions, the lifting of equipment was subcontracted to Magnaload, who,
in turn, engaged Mammoet to provide specialist lifting equipment to lift the
heaviest items. In the course of dismantling the equipment after the lifting
had been successfully completed, part of the equipment fell to the ground
causing extensive damage to the refinery.

The contract works were insured under a contractors’ all-risks policy which
defined the insured persons as, inter alia, the owners and contractors ‘and/
or subcontractors’ and the insured property as ‘the works and temporary
works erected . ..in the performance of the... construction, erection
and testing of an extension to [the refinery]’. The term ‘subcontractor’ was
defined in the head contract as meaning:

1[1984] QB 127.
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Any person to whom the preparation of any design, the supply of any plant
or the execution of any part of the works is sub-contracted, irrespective
of whether the contractor is in direct contract with such person.?

Although the policy also provided third-party liability cover, there was an
exclusion relating to liability for third parties in respect of property forming
part of the insured property, so that relevantly for present purposes there
was only property insurance and not liability insurance.

The owners claimed under the insurance policy for physical damage to the
contract works and, having settled the claim, the insurers sought to exercise
their right of subrogation by suing the defendants on the grounds that they
were negligent.

The defendants contended that they were subcontractors and therefore
fully insured under the policy and that, accordingly, the insurer had no right
of subrogation to exercise.

Lloyd J held that the word ‘subcontractors’ in the context of the policy
must include sub-subcontractors as well as subcontractors and that,
accordingly, both parties fell within the definition of ‘the insured’ under
the policy.® It should be noted that (a) it was conceded that Magnaload
were subcontractors within the wording of the policy; and (b) it was found
as a fact that Mammoet, the second defendant, was contemplated as a
contractor during the initial stages of the project.

Lloyd J went on to hold that, on the ordinary meaning of the words, each of
the named insured (including all the subcontractors) was insured in respect
of the whole of the contract works. Relevantly, he thought that there were
no words of severance to require him to hold that each of the named insured
was insured only in respect of its own property.* Correctly identifying the
relevant portion of the policy as being one of property insurance only, Lloyd
J then had to consider the basis upon which a subcontractor would be
entitled to take the benefit of insurance in respect of works in which it had
no proprietary interest. Noting that the subcontractor could not be regarded
in any sense as a bailee of the property insured under the policy, his Honour
nevertheless looked to the historical basis behind allowing bailees to insure
for full value, concluding that, from a commercial point of view, it was
always regarded as highly convenient. Lloyd J thought this consideration
to be critical, stating:

2 |bid 1383.
3 Ibid.
4 Ibid 134.
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In the case of a building or engineering contract, where numerous
different subcontractors may be engaged, there can be no doubt about
the convenience from everybody’s point of view, including, | would
think, the insurers, of allowing the head contractor to take out a single
policy covering the whole risk, that is to say covering all contractors and
subcontractors in respect of loss of or damage to the entire contract
works. Otherwise each subcontractor would be compelled to take out his
own separate policy. This would mean, at the very least, extra paperwork;
at worst it could lead to overlapping claims and cross-claims in the event
of an accident. Furthermore . . . the cost of insuring his liability might, in
the case of a small subcontractor, be uneconomic. The premium might be
out of all proportion to the value of the subcontract. If the subcontractor
had to insure his liability in respect of the entire works, he might well have
to decline the contract.

For all these reasons | would hold that a head contractor ought to be able
to insure the entire contract works in his own name and the name of all his
subcontractors, just like a bailee or mortgagee, and that a subcontractor
ought to be able to recover the whole of the loss insured, holding the
excess over his own interest in trust for the others.®

The difficulty with Lloyd J’s reasoning should become immediately apparent
to those familiar with the underlying rationale of the bailee/bailor example.
His Honour, with respect, clearly proceeded upon a false analogy insofar as
he based his conclusion on an insurable interest relying on the principle that
a bailee can insure the goods of his bailor, even though the bailee has mere
possession of the goods as distinct from property in them. The bailee’s
ability to insure is based on a possessory interest (which itself affords the
bailee rights recognised by law) and not on commercial convenience. Since
a subcontractor has no title to, or possessory interest in, other property
involved in a building project, it is difficult to see how it would have a
sufficient interest in such property to found an insurable interest, at least
based upon the traditional restrictive test in the United Kingdom.®

5 Ibid 136.
8 See Macaura v Northern Assurance Co Ltd [1925] AC 619.
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Imperial Oil

Lloyd J, recognising that there was no English decision covering the present
case, drew support from the decision of the Supreme Court of Canada in
Commonwealth Construction Co Ltd v Imperial Oil Ltd" for his finding that a
subcontractor was entitled to insure the entire contract works and recover
the full value of those works. The facts in that case were almost identical to
those in Petrofina. Lloyd J repeated the main issue stated by the Supreme
Court as follows:

Did Commonwealth, in addition to its obvious interest in its own work,
have an insurable interest in the entire project so that in principle the
insurers were not entitled to subrogation against that firm for the reason
that it was an assured with a pervasive interest in the whole of the works?8

Having determined as a preliminary point that the policy of insurance in
that instance was a policy of property insurance and not liability coverage,
the court went on to consider whether Commonwealth had a ‘pervasive
interest’ in the entire property. Evidently taking support from the bailment
cases, the Supreme Court in that case concluded:

On any construction site, and especially when the building being erected
is a complex chemical plant, there is ever present the possibility of damage
by one tradesman to the property of another and to the construction as a
whole. Should this possibility become reality, the question of negligence
in the absence of complete property coverage would have to be debated
in Court. By recognising in all tradesmen an insurable interest based on
that very real possibility, which itself has its source in the contractual
arrangements opening the doors of the job site to the tradesmen, the
Courts would apply to the construction field the principle expressed so
long ago in the area of bailment. Thus all the parties whose joint efforts
have one common goal, eg the completion of the construction, would be
spared the necessity of fighting between themselves should an accident
occur involving the possible responsibility of one of them.®

7(1976) 69 DLR (3d) 558. The court in this case would appear to have also failed
to appreciate the distinction between the bailor/bailee cases, although it must be
said, with less grave consequence, given the more expansive definition of insurable
interest which the courts in that jurisdiction subsequently adopted.

8 |Ibid 560.

9 Ibid 562-3.
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The relevance of the Canadian court’s embrace of this notion of ‘pervasive
interest’ is in what was held to flow from it. Grandpre J stated that ‘the
several insureds must be considered as one’ and that therefore an action
could not be brought by one assured against another. So it was for Lloyd J
to consider whether the fact that the defendants were co-assureds under
the policy defeated the insurers’ ability to bring subrogated proceedings in
the name of the ‘innocent’ co-assured against the ‘negligent’ co-assured.

In Imperial Oil, and in the American cases referred to therein, it was
assumed that it followed automatically that the insurers could have no right
of subrogation in these circumstances. In Imperial Oil, it was described as
being a ‘basic principle’. In one of the American cases, it was said that
the rule of law preventing one co-assured from suing another was too well
established to require citation.

Lloyd J noted that when the question had arisen in a previous decision in
which he gave judgment, in The Yasin,'® he was not satisfied there was
any such fundamental principle as had been suggested and he felt that the
reason for the rule seemed to rest on ordinary principles of circuity." Noting
that this idea had since been adopted by the editors of MacGillivray and
Parkington on Insurance Law, Lloyd J went on to abandon the distinction
which he had previously drawn in The Yasin (where the bailee had insured,
not its liability to the bailor, but the goods themselves) stating:

Whatever be the reason why an insurer cannot sue one co-insured in
the name of another (and | am still inclined to think that the reason is
circuity) it seems to me now that it must apply equally in every case of
bailment, whether it is the goods which the bailee has insured, or his
liability in respect of the goods. The same would also apply in the case of
contractors and subcontractors engaged on a common enterprise under
a building or engineering contract.’

1071979] 2 Lloyd’s Rep 45.

" Petrofina (UK) Ltd v Magnaload Ltd [1984] QB 127, 139.

2 M. Parkinton, A. O’'Dowd, A. Legh-Jones, A. Longmore and E. MacGillivray (eds),
MacGillivray and Parkington on Insurance Law (7™ ed, 1981) [1214].

'8 Petrofina (UK) Ltd v Magnaload Ltd [1984] QB 127, 140.
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Finally, although it was not necessary to decide the point, Lloyd J indicated
agreement with an alternative argument by the defendants’ counsel that,
having regard to the head contractor’s obligation under the main contract
to take out insurance in the joint names of all parties, including the
subcontractors, there was a contract implied between the plaintiffs and the
defendants that the plaintiffs would not hold the defendants liable in the
event of loss or damage to the contract works resulting from the defendants’
negligence. The basis for this ‘implied contract’ was not made clear,
although it clearly presupposes that the defendant is a true co-assured,
otherwise the notion appears to be something akin to a defence of estoppel
rather than a contractual principle.

Stone Vickers (first instance)

In England, the issue next arose for consideration in the case of Stone
Vickers Ltd v Appledore Ferguson Shipbuilders Ltd,® a decision of Mr
Anthony Colman QC (as he then was), sitting as a Deputy Judge of the
High Court. While this decision was overturned by the Court of Appeal, it is
nonetheless worthy of consideration so that the Court of Appeal’s decision,
and the same judge’s decision in the National Oilwell case,'® can be properly
appreciated.

This case concerned a subcontract entered into between Stone Vickers and
Appledore, whereby Stone Vickers agreed to supply a pitch propeller for a
vessel pursuant to a subcontract with Appledore, which undertook to insure
the vessel against certain losses. While there was no requirement under
the subcontract for Stone Vickers to take out insurance itself in respect of
any part of the contract works, the policies taken out by Appledore referred
to the assured as including not just themselves, but also ‘subcontractors
as additional co-assured for their respective rights and interests without
recourse against any co-assured’.

The propeller supplied by Stone Vickers was found to be defective and
certain modifications were carried out to it which remedied the problem.
Stone Vickers claimed against Appledore for amounts due under the
contract for the supply of the propeller and Appledore counter-claimed
alleging losses comprising the cost of modifications to the propeller and
associated costs.

" 1bid 141.
5[1991] 2 Lloyd’s Rep 288.
8 National Oilwell (UK) Ltd v Davy Offshore Ltd [1993] 2 Lloyd’s Rep 582.
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In its reply to the counterclaim, Stone Vickers submitted that Appledore’s
claim had been settled by insurers; that the underwriters were bringing
subrogated proceedings in Appledore’s name, and that the claims were
being made against another assured, contrary to the ‘without recourse’
clause. Accordingly, since the plaintiff was a co-insured under the policy, it
was alleged that such a claim must fail.

Colman QC held that it was unnecessary to be identified by name in the
policy of insurance in order to be entitled to cover. Provided a party fell
within the class referred to in the policy, cover was provided if there was an
insurable interest, even if that party had not been identified by name to the
underwriter.'”

Colman QC then went on to consider the issue of the plaintiffs’ interest in
the subject matter of the insurance. The judge noted that, in both Imperial
Oil and Petrofina, the court was concerned with a policy on goods, works
and materials and with a subcontractor who undertook the performance of
contract works on site. In both cases, the claims which were sought against
the subcontractor were for damage negligently caused to property owned
by other assureds, as distinct from the subcontractor’s own property or
property of which it had custody.™®

Although Colman QC was satisfied that he should follow the reasoning of
Lloyd J in Petrofina, he noted that the present case differed in one important
respect in that it concerned the position of a party (Stone Vickers) who was
not employed to conduct any construction work in a shipyard, but merely
to fabricate on its own premises the propeller and ancillary equipment and
to supply them to another party. The propeller, once it had been delivered,
was presumably no longer owned by, or subject to, the custody or control
of Stone Vickers."® Accordingly, the issue arose as to whether it could be
said that the supplier had an insurable interest in the whole of the contract
works.20

7 Stone Vickers Ltd v Appledore Ferguson Shipbuilders Ltd [1991] 2 Lloyd’s Rep
288, 297 (It should be noted that s 20 of the Insurance Contracts Act 1984 (Cth)
would have the same effect in Australia).

'8 |bid 299-300.

9 Ibid 300.

20 |bid 301.
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The approach which Colman QC considered accurately reflected the
reasoning in Imperial Oil and Petrofina was to ask whether the supplier of
a part installed in the vessel or contract works under construction might
be materially adversely affected by loss of, or damage to, the vessel or
other works, by reason of the incidence of any of the perils insured against
by the policy in question. Colman QC considered that, when it came to
the supplier under a subcontract of a major part of the vessel, the failure
of which may render that supplier liable for damage to the vessel beyond
mere replacement of the defective part, there was no material difference
between the position of such a supplier and that of the subcontractor which
is actively engaged in construction of the vessel. Both have a pervasive
interest in the entire works.

He then went on to consider the effect of the plaintiff being a co-assured
under the policy and concluded that no rights of subrogation could be
exercised by underwriters against it. Colman QC considered that the
exercise of such rights would be so inconsistent with the insurers’ obligation
to the co-insured that there must be implied into the contract of insurance a
term to give business efficacy that an insurer will not in such circumstance
use rights of subrogation in order to recoup from a co-insured the indemnity
which it has paid to the assured. As was previously noted, the ability of
a party to rely upon such an ‘implied’ term would, under the English law,
depend upon that party being a party to the contract with the insurer.?!

Stone Vickers (appeal)
By the time of the hearing before the Court of Appeal, it was common ground
that Appledore was not in fact entitled to recover under its insurance.

The Court of Appeal appreciated the point, which had not arisen in Petrofina,
and which was, with respect, overlooked by Colman QC in the trial decision.
This point was the need to establish an entitlement in the alleged co-assured
to take the benefit of the insurance policy, to which it was not an actual
party at the time that policy was taken out.

2! |bid 301-2.
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Given that the courts in England had not embraced the exception to the rule
of privity of contract established by the High Court of Australia in Trident
General Insurance Co v McNiece,? it was, as a starting point, going to be
necessary for such a claimant to establish an intention by the parties to
the insurance contract that Stone Vickers was to have the benefit of the
policy. Intention is relevant for a number of reasons. First, whether or not
a party with a limited interest in the subject matter of the insurance will be
entitled to recover the whole value will depend upon whether the policy
was intended to cover the whole value and all the interests in the subject
matter of the insurance.?® More importantly, for present purposes, a party
not named in the policy of insurance could establish privity of contract by
two routes: by establishing either that they were undisclosed principals of
the named assured, or that they were entitled to and did ratify the policy.

Parker LJ (who delivered the Court of Appeal judgment), in construing the
policy of insurance, looked at the underlying contractual position and noted
a number of matters which were inconsistent with an intention on the part of
Appledore to insure for the benefit of Stone Vickers.?* Of relevance were (a)
the failure of communication with regard to insurance between Appledore
and Stone Vickers prior to entry into the main contract or the policy of
insurance; (b) the fact that, at the time the declaration under the policy was
tendered, the identity of the subcontractor was still uncertain; (c) the fact
that the subcontract when entered into did not provide for Appledore to
insure in the joint names of itself and Stone Vickers; and (d) the fact that
Stone Vickers had in fact insured for the benefit of Appledore.?®

22(1998) 165 CLR 107.

23 See Hepburn v A Tomlinson (Hauliers) Ltd [1966] AC 451.

24 Interestingly, the contract governing the construction of the works was not
concluded until after the insurance had been effected by Appledore and yet
the court still referred to the terms of that contract in construing the policy of
insurance — a similar approach to that adopted by the British Columbia Court of
Appeal in Canadian Pacific v Base-Fort Security Services (1991) 77 DLR (4d) 178,
183e.

25 Stone Vickers Ltd v Appledore Ferguson Shipbuilders Ltd [1992] 2 Lloyd’s Rep 578.
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Importantly, Parker LJ held that, as for the insurance documents themselves,
the words by which the parties to the insurance policy were identified,
which read: ‘assured include associated and subsidiary companies and/
or subcontractors as additional co-assured for their respective rights
and interests’, could not mean that all subcontractors unidentified and
incapable of identification at the time were automatically covered. It could
only mean that declarations (under the policy) naming or properly describing
subcontractors would be accepted.®

The Court of Appeal’s examination of the terms of the construction contract
between Stone Vickers and Appledore was not unusual. This and other
extrinsic evidence may be relevant because the authority to act as an
agent for the subcontractor may be found in the construction contract. This
contention was dealt with by Parker LJ:

I have already concluded that the insurance documents here did not
make it clear that SV [the plaintiff] were intended to be protected by its
provisions. Nor did they make it clear that AS was contracting or purporting
to contract both for itself and as agent for SV that the insurance should
also apply to SV. Indeed in my judgment they made it clear that there was
no such intention and that AS were not acting as agent for SV. In those
circumstances it is unnecessary to consider the questions of ratification
or consideration.?”

Accordingly, the judgment confirmed there would seem to be a requirement
for a clear intention by an ‘innocent’ co-assured to insure on the negligent
co-insured’s behalf, before that negligent co-insured can claim immunity
from a simple subrogated action brought against it in the innocent
co-assured’s name.

National Oilwell

In England, the situation was considered again by Colman J in the case of
National Oilwell (UK) Ltd v Davy Offshore Ltd.?

2 |bid 584.
27 |bid 585.
28[1993] 2 Lloyd’s Rep 582.
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The facts of that case were similar to those which arose in Stone Vickers.
The plaintiffs (National Oilwell), pursuant to an agreement, supplied to the
defendants (Davy Offshore) a sub-sea well head completion system to be
used as part of a floating oil production facility which Davy Offshore were
constructing for use on the Emerald field in the North Sea. Pursuant to the
agreement, Davy Offshore was obliged to procure insurance, on a limited
basis, the terms of which will be considered shortly.

Some time later, National Oilwell commenced an action against Davy
Offshore, claiming the amount of certain unpaid invoices allegedly due
under the agreement in respect of work done and equipment delivered by
National Oilwell. Davy Offshore thereafter served a defence and counterclaim
asserting that National Oilwell had delivered defective parts, that there had
been delayed delivery causing Davy Offshore losses in excess of £13 million
and that that amount far exceeded National Oilwell’s claim for unpaid
invoices.

It was argued that National Oilwell, as supplier to Davy Offshore of the
equipment under the agreement, was a subcontractor and fell within the
description of ‘other assured’ under the policy of insurance taken out by
Davy Offshore.?®

Colman J, however, picking up on the point which, with respect, appeared
to have eluded him at first instance in Stone Vickers, noted that National
Oilwell was not specifically identified as a co-assured on the face of the
policy. The question therefore arose as to the means by which National
Oilwell could become entitled to take the benefit of the policy as co-assured.

After an analysis of the authorities, including the Court of Appeal decision
in Stone Vickers, which had overturned his own trial decision (suggesting
that the Court of Appeal differed on his factual conclusions only), Colman J
stated the result of the authorities as follows:

2 Interestingly, notwithstanding criticism of both his earlier decision and the approach
in Petrofina, Colman J held that there was no reason why a supplier should not and
every commercial reason why it should be able to insure against loss of or damage
to property involved in a common project not owned by it and not in its possession.
If such a policy was effected, the assured would have a sufficient relationship with
the subject matter to give rise to an insurable interest.
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1. Where at the time when the contract of insurance was made the
principal assured or other contracting party had express or implied
actual authority to enter into that contract so as to bind some other
party as co-assured and intended so to bind that party, the latter
may sue on the policy as the undisclosed principal and co-assured
regardless of whether the policy described a class of co-assured of
which he was or became a member.

2. Where at the time when the contract of insurance was made the
principal assured or other contracting party had no actual authority
to bind the other party to the contract of insurance, but the policy is
expressed to insure not only the principal assured but also a class
of others who are not identified in that policy, a party who at the
time when the policy was effected could have been ascertained to
qualify as a member of that class can ratify and sue on the policy as
co-assured if at that time it was intended by the principal assured or
other contracting party to create privity of contract with the insurers
on behalf of that particular party.

3. Evidence as to whether in any particular case the principal assured
or other contracting party did have the requisite intention may be
provided by the terms of the policy itself, by the terms of any contract
between the principal assured or other contracting party and the
alleged co-assured or by any other admissible material showing what
was subjectively intended by the principal assured.*

Colman J added that it was unnecessary to consider on the facts of the
present case what the position was, where, at the time when the contract of
insurance was entered into, the alleged co-assured could not be ascertained
as a member of the class referred to in the policy, but only qualified for
membership at a later stage. Nor did he deal with the situation where, at
the time of the policy, it was only intended to insure all persons in the class
or who might in future qualify as members of the class, although it would
then have been impossible to identify the alleged co-assured as such. The
learned judge considered these to be difficult points and expressed no view
on whether privity of contract could be established in such cases.

30 National Oilwell (UK) Ltd v Davy Offshore Ltd [1993] 2 Lloyd’s Rep 582, 597.
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On the facts of the present case, Colman J concluded that National Oilwell
could establish privity of contract by one of two routes: by establishing
either that they were undisclosed or unnamed principals of Davy Offshore,
or that they were entitled to and did ratify the policy. In both cases, it
was considered necessary for it to establish that, at the time of effecting
the policy, Davy Offshore intended to effect insurance cover on behalf of
National Oilwell.

Colman J considered the most obvious source of authority to be the
agreement which, by cl 14.2, imposed on Davy Offshore an obligation to
effect insurance of the work. As a matter of construction, it was considered
that there must be a strong inference that Davy Offshore’s authority to insure
was co-extensive with its obligation to do so.

It was held that the obligation to procure insurance was confined to cover
only up to the time of delivery of each item comprised in the work and not
beyond that time, nor in relation to any other property.3' This was made
clear by the express wording of cl 14.2 and in a further section of the
agreement in relation to the passing of property to the purchaser, which
provided that the risk in the property in question passed to the purchaser
upon delivery which was also the latest time for the passing of title in the
works. Accordingly, the obligation to procure insurance cover up to delivery
of each item was commercially consistent with the passing of risk and
property in the equipment. An obligation to procure insurance cover after
delivery would have been commercially inconsistent with the passing of risk
and property at an earlier point of time, namely the time of delivery.

Having rejected an argument that National Oilwell impliedly authorised Davy
Offshore to effect insurance which went beyond that which it expressly
contracted to procure under cl 14.2 of the agreement, Colman J found that
Davy Offshore at no material time intended to procure for National Oilwell
insurance protection wider than it was Davy Offshore’s duty to procure under
cl 14.2, and that such protection extended up to but not beyond delivery
by National Oilwell of each item of the equipment under the agreement. It
followed that it was not now open to National Oilwell by means of ratification
to become a party to the contract of insurance in respect of any wider
scope of cover than Davy Offshore undertook to procure by cl 14.2 of the
agreement.*

31 Ibid 598.
%2 |bid 602.
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Colman J then had cause to consider an express waiver of subrogation
clause contained within the policy and the extent to which the benefit of
the waiver clause was available to National Oilwell. The learned judge
considered that the clause which stated that the insurer would not take any
steps to recover an amount paid out under the policy ‘against any assured
and any other person, company or corporation whose interests are covered
by this policy’ confined the effect of the waiver to claims for losses which
were insured for the benefit of the party claimed against under the policy.*®
In other words, a person did not qualify for the benefit of the waiver clause
merely by being a party to the contract of insurance; rather, the benefit was
only available for insured losses.

Even if the parties had not inserted an express waiver of subrogation, his
Honour thought that such a term would have been implied, but would have
had the effect of a waiver of subrogation only in respect of losses insured for
the benefit of the subcontractor. So construed, the waiver clause operated
consistently with the commercial purpose of the contract, being confined
to the waiver of claims based on losses insured for the benefit of National
Oilwell, that is to say, pre-delivery losses.?*

33 |bid 603. It should be strongly noted that in the case of Woodside Petroleum
Development Pty Ltd v A and RE and W Pty Ltd (1999) 20 WAR 380, the Full
Court of the Supreme Court of Western Australia, in declining to follow National
Oilwell on the point, held that there was no basis for limiting the ambit of the waiver
clause to the cover provided. In other words, the court rejected the argument that
the extent of the waiver was commensurate with cover. Subsequently, Courts
of Appeal in Queensland and New South Wales have emphatically rejected the
position adopted by Colman J in National Oilwell to the effect that waiver clauses
should be construed so as to confine their effect to claims for losses which are
insured for the benefit of the party claimed against under the policy.

34 National Oilwell (UK) Ltd v Davy Offshore Ltd [1993] 2 Lloyd’s Rep 582, 604.
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Colman J was then called on to consider a submission based primarily
upon the decision of the Court of Appeal in Mark Rowlands Ltd v Berni
Inns Ltd,* to the effect that even if National Oilwell was not a co-assured
in respect of the post delivery losses claimed against it, the fact that it was
a co-assured under the policy to a limited extent gave rise to an implied
term in the agreement between Davy Offshore and National Oilwell (or to
a principle of law on some other basis) to the effect that Davy Offshore
must give credit to National Oilwell for any insurance monies which Davy
Offshore had received or was entitled to receive from the underwriters of
the policy in question.3®

The learned judge rejected that submission, holding that there was no
obligation on Davy Offshore to expend what it recovered from the insurers
in respect of post-delivery losses, or indeed to apply such moneys in any
particular way. Nor was there an undertaking by National Oilwell to pay,
or contribute an amount referable to the cost of insurance to be procured
by Davy Offshore analogous to the ‘insurance rent’ in Mark Rowlands. The
mere coincidence of an insurable interest in the same property at the post-
delivery stage could not of itself provide the basis for a submission that
National Oilwell had a defence to the subrogated claim.

Although this was all that was necessary to dispose of the case, Colman J
expressed views on a number of issues which were raised and which are of
importance in the wider context of insurance law.

The first of these was whether there was a right to ratify the policy after
the loss. Noting that Canadian, American and Australian courts had all
permitted ratification of non-marine policies after the loss had occurred to
the knowledge of the ratifying party, the learned judge could see neither
legal principle nor commercial reason why the English court should not
take the same approach. Noting that the rule had worked perfectly well
for over a century for marine insurance and considering it undesirable that
different rules should apply to the two classes of insurance, his Lordship
held that National Oilwell could ratify with knowledge of an insured loss,
notwithstanding that the policy was non-marine.®”

% [1986] QB 211. In this case the defendants were tenants of the plaintiff and, under
the terms of the lease, were required to pay to the latter a substantial sum towards
the insurance of the property against fire. The Court of Appeal held that, although
the defendant was not a co-assured under the policy, it had paid a substantial
sum towards the insurance of the property and the plaintiff was to be regarded as
having insured the whole building for the joint benefit of itself and the defendant.

36 National Oilwell (UK) Ltd v Davy Offshore Ltd [1993] 2 Lloyd’s Rep 582, 604.

57 Ibid 608.
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In relation to the question of insurable interest, Colman J dealt with the
argument that, even if National Oilwell were co-assured for the full scope
of the property insurance section of the policy, it had no insurable interest
in any insured property after the time when it had delivered its equipment
to Davy Offshore, and indeed, never had an insurable interest in any other
equipment involved in the project.

In confirming the analysis of principle by Lloyd J in Petrofina and his
Lordship’s own previous decision in Stone Vickers, Colman J thought that
to say, as a matter of law, that there cannot be an insurable interest based
merely on potential liability arising from the existence of a contract between
the assured and the owner of property, or from the assured’s proximate
physical relationship to the property, was to confine too narrowly the
requirements of insurable interest.®®

His Honour then went on to consider whether insurers could bring subrogated
claims against a co-assured. Having considered the views of Lloyd J in
Petrofina and The Yasin, Colman J remained firmly of the view that the
conclusion arrived at by Lloyd J in Petrofina was correct: an insurer cannot
exercise rights of subrogation against co-assured under an insurance on
property in which the co-assured has the benefit of cover which protects it
against the very loss or damage to the insured property that forms the basis
of the claim which underwriters seek to pursue by way of subrogation. His
Honour persisted with the view that the reason why the insurer could not
have pursued such a claim is that to have done so would be in breach of
an implied term in the policy and, to that extent, the principles of circuity of
action operated to exclude the claim.%®

The learned judge confirmed, however, that there could be no exclusion of
the right to bring subrogated claims unless loss and damage of the kind that
occurred (caused in the way in which it was actually caused) was insured
for the benefit of the co-assured subcontractor. Accordingly, if the policy
provided the co-assured with cover of a narrower scope than the cover
provided by it to the principal assured, it would only be in respect of loss
and damage falling within the na