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INTRODUCTION

It had long been considered that
parties entering into standard
construction contracts could
take some cammlort from the
certainty in the manner in which
their rights and obligations
were interpreted. It had been
judicially recognised that one

of the advantages of adopting
standard contracts was that

the parties have the benakit of
judizial determinations as to their
meaning.

Justice Byrne of the Supreme
Court of Victoria in Minscn Necap
Pty Ltd v Aquatec-Maxcon Pty Ltd
[2000] VST 402 scknowledged thal
the inlerpretation of the operation
ol general condition ['GC’) 42,1 of
AR 2124 1992 had bean certain
far many years. This in turn had
enabled legal adwvizers to advize
confidently in respect to the law
and its application

Im Quesnsland there isa line ol
decisions [e.q. Marriti Carns
Constructions Py L td v Wulguru
Heights Pty Ltd [1993] 2 GdR 521;
Daysea Piy Lid v Walpac Australia
Pty Ltd [2001] QCA &%) which

had established the principles of
interpretation in respect of clause
421

On 17 February 2003, howewsar,
the decision of the Courl af
Appeal of New South Wales

in Brewarrina Shire Couneil v
Beckhaus Civil Pty Ltd (2003]
NSWCA 4 introduced uncertainty
to the area of Law regarding the
legal effect of noncertification
or late certificatien of progress
claims. It was considered that,

if tha decision found favour in
other jurisdictions, it would have
serious conseguences regarding
the manner in which contracts
are administersd.

The Victorian Court of Appealin
Aguatec-Maxcon Pry Ltd v Minson
Nacap Pty Lid [2004] VECA 18
reconsidered the decision of
Justice Byrne J and said that it
could se2 no reason why it should

not accept the majority decision in
Brewarrna.

While the decision 10 Brewarning
was handed down more than &
years ago, there have been o
further determinations to resolve
the divergent views of the majrity
of the New South Wales Court of
Appeal.

This article considers the
hista-ical interpretation of clause
42.1 and the impact ol Brewsmna
and the determination of the
Victorian Court of Appeal in
Aguatec-Maxcon Piy Lid v Minsan
MNacsp Py Lid and subsequant
decisions considering these
Issues

THE POSITION PRIORTO
EREWARRINA

A brief summary of the
authorities prior to Brewsmnais
sal out below.

In e Concrete Construchons
Group Pty Ltd 19971 1 QdR 6

il was recognised that whilz

the process nvolved in GC 421
concernad the lodaing, certifying
and paying cf progress <laims,
such claims and payments are
always intended to be provisional
enly. That is, they await theissue
of a final certificate in which
the ultimate indebtedness s
ascertained. Before the |ssue of
the final certificate no payment is
capable of finally determining the
rights of the parties

The effect of this decision was to
expreszly rezognise that progress
payments paid pursuant ta GC
42.1 do not prejudice the rights
of either party under GC 47t
dispJate whether the amount so
paid is the amount properly dus
and payable,

The cansequences of a
superintendent’s failure to
issue a payment certificate was
cansidered by the Cld Court

of Appeal in Merrnitt Cairns
Constructions Sty Ltd v Wulgury
Heights Pry Ltd [1995] 2 Q4R 521
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The principal in Zauner's case
unsuccesstully attempted lo
argus that the contractar had
provided insufficient evidence to
support its claim for summary
judgment. Byrne J dismissed the
argument and said that:

It 1s sufficient that the claims
pursusnt e GG 421 have bean

made and not responded to ar, in

the case of the last claim that &
valid certificate has issued.

Al thet ime it appeared clear
that the abligation of the
superintendent was to issue a
progress certificate within the
tirme specitied in the cantract. The
decision of the New South Wales
Court of Appeal in Brewarring
and the subsequent decision of
the Victorian Court of Appeal in
Acguatec-Mazson cast daubt an
the showve legal principles

BREWARRINA SHIRE
COUNCIL V BECKHAUS
CIVILPTYLTD

On 17 February 2003, the New
Zouth Wales Court of Appeal
upheld an appeal by the
Brewarrina Shire Council [the
principal’] from a decizion that
the contractor was entitled o
summary judgment for $702,678
on its progress claim on the basis
that the superintendent had not
issued a payment certificate
within the time preseribed by the
contract. |t was accepted by the
parties that the superintendent
had not izzued a paymanl
cartificate within the time
stipulated by GC 42.1

At the firsl instance, n response
to the parties’ submissions and
after referring with approval

ta the decisions of Algons and
Devaugh, Byrne J at first instance
granted summary jJudgment in
favour of the contractor on the
basis that GC 42.1 pravided that
if the superintendent fails to
izsue a payment certificate within
time, the principal is required to
pay the armount of the progress
payment in full. The principal

argued that, under GC 42.1, the
superintendent’s chligation to
iSsue a payment certificais was
subject to a condition gracedent
that the contracter supports the
claim for payment with evidence
of the amount due o it, and

with any turther infarmation,

the superintendent reasanably
required. The Court of Appeal by &
majority of twa to ane overtumed
thia decision st first instance and
held that this was a condition
precedent to the issuing of a
payment cartificate

Majority judgment

lpp A, with whom Mason P
aqreed, held that the pravisian
of informatian by the contactor
to the superintendent must

be & candilion precedent to

the superintendent issuing a
payment cerhilicate. A fallura by
the contractor to support the
progress claim with evidence and
the reguired information mesnt
that the superintendent was

niot obuaged o issus a payment
certificate. According to lpp JA,
unless the requisite evidence
and information supported

the claim, the superintendent
was not cbliged o issue a
payrment certificate ir response.
However, lpp JA mada it clear
that the request for ewdence or
infarmation reasocnatcly required
by the superintendent had to

be made prigr Lo the contractor
delivering the progress claim

This issue raises uncertainby
and begs the question whether
the reasonablenass requirement
imcludes making the reguest
sufficiently in advance to enable
the contractor to comply with the
request. lpp JA did not refer to
the authorities discussed above
Moreaver, lpp JA's reasoning
sits uncomiortably with the

third paragraph of GC 421, in
that the paragraph p-ovides

that the superintendent ‘'may’
issue a paymant certificate
notwizhstanding that the
contractor has failed to makes a

claim for payrment under GC 471
This clause 1s premised onthe
basia that little or no evidence
rmay have been providad.

Minority judgment

Young CJin Eq in dissent referred
to the above cases and noted thai
the decisions emphasise that GC
42.1 does not limally determine
the rights of the parties. It mersly
provides a fast and convenien
methed of ensuring that the
contractor has sufficient funds
to pay its subcontractors and
providers gl materials [Re
Concrete Constructians Group
Pryltd 195711 QdR & T 12 and
13, Dayses Fly Lid v VWalpac
Australia Py Led [2001] QCA 9]

The Chief Judge prelerred a
purpasive canstruction of the
clause. This reguired freedom
from technicalilies and the
rminimisation of the possibilities of
dispute and did not pravide for the
inclusion af conditions precedani
to perfarmance.

Despite Young CJ in Eq's
conclusion, he did not agree
with the proposition at First
instance that in the eventthe
superintendent did not haye
sufficient information, the
superintendent should assess
the payment at nil. The Chief
Judge preferrad the view that
the superintendent should de
the best he could do with the
infarmation on hand”. This s
consistent with the reguiremer
of tha superintendent acling

as independant certifier toacl
fairly and in the interests of both
parties to the contract [ses Penni
Carparation v Commanwealth
[1949] 2 NSWR 5301

AQUATEC-MAXCON PTY
LTD V MINSON NACAP PTY
LTD

The issue was again recansidered,
on 5 March 2004, by the Victoran
Court of Appeal in Aguarec-
Maxcon Pty Ltd v Minson Nacap
Pty Ltd [2004] VSCA 18,
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[he cours cnan mously upneld an
appeal by Acuatec Mzxcon [t
hesd contractar’| and ceerturnsd
tha decizion of Byrme J that
Minson [the ‘subcontracior’] was
entitled to summany judgment
for unpaid Jrogress claims.

In rezching this decision, the
Victartan Court of Appeal was
asked to consider Brewarrinz in
terms of 2 subcontractor’s right
to summary judgrment for unpaid
progress claims under GC 421 of
AS 4303-1995

Mo payment certificates had been
issued by the superintendent with
respect to three progress claims
However, as in Brewarrina, there
were documenled requests
made by tke superintendent for
infermation to support previous
pragress c.aims

The head contractor 2rgued that
sumTEry udarent was not
availaklz to <he sublortrazio-
N CNA NASS ”‘HZ e pr':]gr:—::-u;
clzims did not comply with the
farmal requirernents of GC 42.1
or alternatively, it was at least
arguable that the progress
claims did net comply with those
reguirements, on the basis

that the information provided

to support the progress claims
was insufficient to enable the
superintendent o make a
daterminatian

Byrne J, at firsl instance,
determined that the claims
contained sufficient mformation

to comply with t=e reguirements
of GC 421

The Court of Appeal

The head contractor relied

upon the majonty decision in
Brewarnna in suppart of the
comtention that there was a triable
issl@ as o whether sufficiant
eviderce and information as
required by GC 42,1 was provided
pricr te or with the progress
claims.

The Court of Appeal in cbserving
that the decisicn of Brewarrina

viaz zrecent 23w Ully conside-ed
cecision of the lew Scouth Waes
Tourl of Appeal cesling wto

the construction ol GG 47,1 and
dlzo appearad o 2e the anly
decision on the particular point
cf comstruction of thet clausa,
faund that for the purposes of

the appeal thers was no reasan
why they should net accept

the decision of Brewarring as
socurately construing the relevant
provisions of GG 42.1.

For the purposes of the appeal
the Court of Appesal accepted that
the proper construction of GC 42.1
"naywell be’ conditional upon the
resolution of the factusl dispute
in respect of the information
raquired by and given to the
superintendant. Accordingly,
whethar pragress claims were
supporied by evidence” of the
anount oo tothe s hoontractor
anc suck infarmztion as che
sdapetintandet ray reascnzkly
require lwhen canstruaed as
conditions precedent] were
Iriable issues’

RECENT CONSIDERATIONS
OF BREWARRINA AND
AQUATEC

While not considering it necessary
to determine whether avidence
and infarmation supporting a
prograss claim s a condition
precedent La payment, Debelle

J of the Supreme Court ol

South Australia in Onesteal
Manuwacturing Pty Lid v

Urited KG Pty Ltd [2008] SASC
117 was of the view thal the
obligation imposed on United

as subcontractor was that
expressad in Brewarrina, narmely
that the contractoris obhiged o
suppart its claim for 2 progreas
payment with evdence and such
informatior as tke principals
representative may reasonsbly
require. Debelle J also noted
that the decision in Brewarnna
has been criticised by the editor
of Dorter & Sharkey, Building
and Construction Contracts in
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Avstraliz [Pog e pars 10270
His Homour exnressed e e
that he was inclingd to agres with
the editor of Darter & Sharkey
that the proper and better
solution 1= to imprave the draffing
of the clause,

The issue was also considered
by Warren CJ of the Yictorian
Supreme Courl in Krang
Constructions v Sopov [2005]
VST 237, While His Honour
expressed reservationsregarding
tke apglication ol Brewarring
and Aguatec 1o the matter befere
hirr, he said he was bound by
the adcption of Brewarinain
Aguetec, or at the very least,
oughl to reqard Srewarring as
highly persuasive.

His Hanour alsa naled that pricr
tc Brewarring, estzblished law
stated that the consequence of
Late certi” cation was That th:
prires A was chiliged topay the
“_ll amicunt of the contracrs
claim within 28 days from
submission of the claimand a
Late certification was insffective,
which was the view of Byrne
Jin Zauner Construchon Mty
Lid v Ma 2 Pitt Street Ply Lid
and the Queansland Courd of
Appeal In Daysea Pty v
Watpac Fiy Lid. Hawewver, given
the apparent change inlhe law
=ince Brewarring and Aguatec,
his Honour was of the wew that
the defendant's contenfion that
certification of & claim under
clause 2.1 is subject to the
condition precedent that sufficient
eviderice and inforrnation be
provided to the suparintandznt o
assess the claim mus! hold

CONCLUSION

While the decision of the
Courts of Appeal in Mew South
Wzles n Brewarrina ard
Victoria in Aguatec—Marcon
considered AS 2124-1992 and
AS 4303-1955 respectively,
their effect (particularly in those
jurisdictions] may be far greater.
The relevant GC 4Z.1 appears



substantially in the same form in
the following standard contracts
AS 21241984, AS 29871787, AS
2545-19932 and AS 4300-1995.
Although not in the same larm,
consideration should be given to
AS A000-1997, AS 490¢-2000 and
JCC suite of contracts.

Subject ta the issue being
recansiderad by the Court of
Appeal or further appeal, it
appears that the interpretation
of GC 421 on this Issue has now
kFean settlad in Mew Scuth Wales
and Victoria [and possibly South
Australial. In summary, the
obligstion of a superintendent

to issue 8 payment certiflicate
under the above standsrd
contracts is subject to a condibion
precedent that the contractor
supportad the progress claim
with evidence of the amount due
to it and with such information
as the superintendent might
raasonably have reguirad,
Unless the requisite evidencs
and information supported the
claim, the superintendant was
arguably not obliged to is=ue B
payment certificale in respansze
ta it. However, the superintendant
would need 1o have identiliad the
required information priar to the
ledgemant of the claim. Making
a request after the lodgement

of the progress claim wauld not
be inaccardance with GC 42.1
|Brewarrina per |pp JA at [44]]

It shauld also be noted that in
bath cases, Lthe courts referred
to & history of prior reguests by
the supzarintendent for further
information to enable the
superintendent to assessand
certify the claims

In Queenstand at least.
cansidering the weight of the
unanimous decisian of the Court
al Appeal in Daysea Py Lid v
Watpac Aust Pty Ltd [2001] QCA
4% par Davies, Willlars JJA and
Mackenzie and tha decisian of
the Western Australian Courd of
Appealin the matter of Devaugh

Fiy Lid v Larmac Developmeits
Py Lid [1999] WASCA 280 there
may be sorme uncertainty as to
whether these decisians will be
adaated in these jurisdictians.
However, in the circumstances,
where the superintendent has
identified the required informalion
prior 1o the ledgement of tha
progress clairn, the writer
considers that the decision and
reasoning of Brewarrina s Likely
to be adopted

Brewarrina raises an sslUe as

lo whether parties wishing to
entar into a contract will nesd

to cansidar whethar they ara
preparad 0 agree to the evidence
or infarmation reguirernents
referred to in the first paragraph
of GC 421, This alzp reises s
further |ssue for contractors

who atternpt to obtain payment
by way of sumimary judgment
where eviderce or infarmation
has been reguesied_ |l may arise
that parties who wauld have
previously been successhul will
fall bacausze *he questions of
whether the request is reasonabla
and has been compliad with, will
give rise to triable issues and
thereby defeat anapp.cation for
sumrary judgment, which in the
past was likely lo succeed.

Considering the uncertainty a3

lo the approach that would be
adepted in other jurisdictions,
notwithstanding the decisions af
Brawarrinag and Agualec-Maxcon,
“he best course of action iz for
the superntendent to deliver his
certification within the prescribed
time regardlese of whether the
zontractor nas “ailed to corrply
with any condition precedent to
the right =a claim. It goes without
saying Lhat the fajlure to certify

a8 contractors zlaim in tima may
put the principal in a diff cult
pasition I© the contractor's claim
i overstated. Clearly, this may
prejudice the principel, because
the contractar would then have
had z significant tactical win,
leaving the principal exposed

ta the risk of being unable

to recovar amy ave-payrmeni
Im the event the contractar

|ater becomes insatvent.

David Rodighlerc’s article
was praviously published in
Carter Newell's Constructive
Notes—luly 2007
Reprinted with permission.
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