Carter
Newell

LAWYERS

Australian Civil Liability Guide




Carter
Newell

LAWYERS

Carter Newell Lawyers
is an award winning
Australian law firm
providing specialist
legal advice to national
and international
corporate clients.

Law Specialists in:

* Insurance

e Construction & Engineering

» Aviation & Transport

*  Workplace Advisory

» Litigation & Dispute Resolution
e Commercial Property

* Planning & Environment

» Corporate

* Energy & Resources

NB: Due to the extensive nature of this
publication and the pace of reforms and judicial
consideration there may be an absence of
reference to a recent case or some references to
legislation and its provisions which are no longer
current, yet proclaimed, amended or repealed.
This publication attempts to draw out the most
significant points in the relevant legislation.
Whilst all care has been taken to ensure that the
most up to date information has been included,
not all cases or aspects of the legislation have
been considered. The material contained in this
publication is in the nature of general comment
only, and neither purports nor is intended to be
advice on any particular matter. No reader should
act on the basis of any matter contained in this
publication without considering and, if necessary,
taking appropriate professional advice upon his
or her own particular circumstance.

Carter Newell acknowledges and thanks past
employees who contributed to this guide.

© Carter Newell Lawyers 2023

Carter Newell Lawyers has built one of the
largest specialist insurance practices in Australia.
Our services are exclusively tailored for major
insurance companies, Lloyd’s syndicates,
underwriting agencies, captive insurers, affinity
groups, self-insureds, and insurance brokers.

With a track record of award-winning excellence, our
insurance team stands out for its exceptional quality, in-
depth knowledge, and innovative claims management
approach. These key attributes have positioned it as a
leader in the insurance sector in Australia.

Awards

Leading Law firm: Public & Product Liability;
Professional Indemnity and Medical Negligence

Lawyers of the Year: Product Liability Litigation;
Personal Injury Litigation; Legal Malpractice Litigation

Partners of the Year: Litigation; Construction and
Infrastructure; Dispute Resolution

Best Lawyers in Australia: Insurance Law;
Personal Injury Litigation; Product Liability Litigation;
Professional Malpractice Litigation, Construction /
Infrastructure Law; Ethics and Professional
Responsibility Practice; Legal Malpractice Litigation

Recognition

Insurance Business Australia’s list of Elite Women

5-Star Employers of Choice and Workplace Culture
Health Award winner.

World Partnerships

Carter Newell Lawyers is a member of Insurance Law
Global (ILG) and TAGLaw which provides world leading
collaboration for the benefit of clients.

Il INSURANCE LAW @' ’
c " % TAGLaw'

Insurance Law Global (ILG) is a multi-jurisdictional network
of best-in-class law firms dedicated to serving the insurance
industry. ILG members are committed to helping clients
respond to the challenges and opportunities presented

by globalisation and the increasingly diverse needs of the
insurance industry.

TAGLaw (a division of TAGAlliances) is an international
alliance of independent law firms providing a full range of legal
services to clients all over the world. With more than 160 firms
in over 90 countries, TAGLaw ranks among the five largest
legal alliances globally and has been consistently recognised
as “Elite” by Chambers and Partners.




Australian Civil Liability Guide

Paul Hopkins
Glenn Biggs
Julie Bowker
Andrew Persijn
Greg Stirling
Alison Elmes
Joseph Brighouse
Elle Mariconte
Nina Abangan

Carter
Newell

LAWYERS

Carter Newell Publications
Brisbane ¢ Sydney ¢ Melbourne

12th Edition

Contributing Editors

Rebecca Stevens
Michael Gapes
Peter Dovolil
Milton Latta

Contributors

Patrick Mead
Michael Bath
Danielle Skinner
Allison Bailey
Michelle Christmas
Stephanie Huestis
Christine Tadros
Emma Malloy
Katie Proctor

Researchers

Cameron Rodgers
Abraham Hopkins
India Kenney
James Brookes
Madeleine Jones
Clare Ryan
Shreya Datt
Lachlan Smith

Mark Brookes
Ben Hall
Amy Gill
Heidi Bayles
Rosalind Gilsenan
Stephanie Levesque
Aristea Friedrich
Hayley Nankivell
Mikaela McKinnon



AUSTRALIAN CIVIL LIABILITY GUIDE 12TH EDITION

PREVIOUS ENDORSEMENT

Carter Newell Lawyers are to be commended for their publication ‘Australian Civil Liability
Guide’. The legislation that, since 2002, has reformed tort law in Australia has created a maze.
The tangled web of statutory provisions has been made even more complex by the judgments
of courts in every jurisdiction that have tried to apply and clarify the various provisions that have
fallen for decision.

One of the most time-consuming problems for lawyers who have to grapple with the subtleties
of the legislation involved is the difficulty in finding the relevant material. This may comprise the
legislation applicable, the cases that have considered the particular issue, similar legislation in
other jurisdictions, and relevant cases in those jurisdictions.

Carter Newell’s publication enables one, quickly, to undertake the desired research simply and
efficiently. The material is comprehensive and well-organised. The legislation is sensibly divided
into different categories annotated with cases and commentary. Each category deals separately
with each State and Territory. The language used is clear and direct. The time and trouble that
has been taken in the production of the guide is obvious. Its quality as a reference work speaks
for itself. It is an extremely helpful tool for any tort lawyer, whether practitioner or academic, and
for any person who is interested in the changes to Australian tort law that have occurred since
2002.

The Honourable David A Ipp AO QC

Insurance law was the first area of law | knew and when | started there were no publications such
as this 9th edition Australian Civil Liability Guide. The State by State break down highlighting the
effects of the tort reform introduced in 2002; the cases reviewed, interpretation and assessment
of heads of damage clearly demonstrate an excellent understanding of this area of law by the
team at Carter Newell Lawyers. This publication is a great resource and a fine example of why |
have always felt at home in the family of insurance lawyers.

The Honourable Michael Kirby AC CMG

© Carter Newell 2023
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CLA (Tas) means the Civil Liability Act 2002 (Tas)

CLA (WA) means the Civil Liability Act 2002 (WA)

CLR (Qld) means the Civil Liability Regulations 2014 (Qld)

CLWA (ACT) means the Civil Law (Wrongs) Act 2002 (ACT)

Commonwealth Acts means the Australian Securities and Investments Commission Act 2001 (Cth),
Competition and Consumer Act 2010 (Cth) and Corporations Act 2001 (Cth)

Corps Act (Cth) means the Corporations Act 2001 (Cth)

CPA (Vic) means the Civil Procedure Act 2010 (Vic)

LA (Tas) means the Limitation Act 1974 (Tas)

LAA (Qld) means the Limitation of Actions Act 1974 (Qld)

LAA (SA) means the Limitation of Actions Act 1936 (SA)

RTWA (SA) means the Return to Work Act 2014 (SA)

PICCA (NT) means the Personal Injuries (Civil Claims) Act 2003 (NT)
PILDA (NT) means the Personal Injuries (Liability and Damages) Act 2003 (NT)
PIPA (Qld) means the Personal Injuries Proceedings Act 2002 (Qld)
TPA (Cth) means the Trade Practices Act 1974 (Cth)

UCR (SA) means the Uniform Civil Rules 2020 (SA)

UCPR (Qld) means the Uniform Civil Procedure Rules 1999 (Qld)
Wrongs Act (Vic) means the Wrongs Act 1958 (Vic)

© Carter Newell 2023

XXi



Carter
Newell

LAWYERS




	CONTRIBUTORS PAGE�
	PREVIOUS ENDORSEMENT�
	TABLE OF CONTENTS�
	TABLE OF CASES�
	TABLE OF LEGISLATION�
	LIST OF ABBREVIATIONS�
	INTRODUCTION�
	LAW OF NEGLIGENCE�
	Standard of Care�
	Causation�
	Contributory Negligence�
	Vicarious Liability�
	Non-delegable Duties�
	Exclusion Clauses�
	Obvious Risk�
	Dangerous Recreational Activities�
	Intoxication �
	Illegal Activity �
	Liability for Mental Harm �
	Liability of Professionals�
	Liability of Public Authorities�
	Liability of Volunteers and Good Samaritans�
	Expressions of Regret and Apologies�
	Proportionate Liability �

	QUEENSLAND�
	NEW SOUTH WALES�
	VICTORIA�
	AUSTRALIAN CAPITAL TERRITORY�
	TASMANIA�
	SOUTH AUSTRALIA�
	WESTERN AUSTRALIA�
	NORTHERN TERRITORY�
	COMMONWEALTH�



