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Formation of contracts where no 
formal contract - can an email 
chain constitute a contract?

In the recent Queensland Supreme Court decision of Stellard Pty Ltd & Anor v North Queensland 
Fuel Pty Ltd [2015] QSC 119, an exchange of emails was held to be sufficient to create an 
enforceable contract for the sale of a property. In this article, we examine this decision and the 
requirements of section 59 of the Property Law Act 1974 (Qld) (PLA), which requires a contract 
for the sale of land to be signed and in writing.

Background 

In late 2014, North Queensland  
Fuel Pty Ltd (the seller) appointed  
a real estate agent to sell the freehold 
and business components of The 
Koah Roadhouse, a service station  
on the Kennedy Highway (the 
 service station).

Stellard Pty Ltd and Sharmen Pty 
Ltd (the buyers), through their 
employee Martin Hurry, negotiated 
the purchase of the service station 
(mostly by email) with the agent 
during October/November 2014. 

A draft contract was issued in early 
November 2014, but had not yet been 
signed by either party when the agent 
sent an email to the buyers stating 
that the contract was not accepted, 
and that the seller had entered into 
a contract for the sale for the service 
station with another buyer.

The buyers claimed that the emails 
exchanged between the parties 
constituted a binding contract. 
The seller argued that there was 
no intention to be legally bound by 
the exchange and that there was no 
written agreement to satisfy section 
59 of the PLA.

The chronology of events

Following an initial inspection of the 
property, the parties exchanged a 
number of emails, including: 

1. An email from the agent to the buyers 
on 30 October 2014 which stated that 
the seller had indicated it would sign 
a contract on certain terms which 
were outlined in the email. The 
email also included a draft contract 
in the standard REIQ Contract 
Commercial Land and Buildings 
format, with special conditions. One 
of the special conditions required the 
buyers’ directors to provide personal 
guarantees. 

2. An email from the buyers to the 
agent on 31 October 2014 (the offer 
email) which:
• Reiterated the proposed 

purchase price of $1.6 million;
• Confirmed the purchasing 

entity;
• Stated that the offer was 

‘subject to contract (emphasis 
added) and due diligence’; and

• Stated that the buyers looked 
forward to ‘receiving your 
client’s confirmation that our 
offer is accepted as clearly both 
parties are now going to start 
incurring significant expenses’.

3. An email sent by the seller on 31 
October 2014, 45 minutes after 
the offer email, accepting the 
buyers’ offer (the acceptance 
email), and noting that the offer 
would ‘be subject to execution of 
the Contract provided (with agreed 
amendments) …, minimal due 
diligence period…’.

What happened next

On 3 November 2014, the buyers’ 
solicitors sent the agent an email 
attaching a revised draft contract, 
which, among other things, removed 
the special condition requiring 
personal guarantees from the 
buyers’ directors and inserted a 
‘Due Diligence’ condition which 
allowed the buyers to conduct due 
diligence enquiries within 40 days 
of the contract date (and to bring the 
contract to an end if not satisfied).

On 7 November 2014, the agent 
communicated that the seller had 
decided not to accept the contract 
due to the changes to the proposed 
conditions and noted that the 
seller had entered into a contract 
for the sale of the service station 
with another buyer. The buyers 
subsequently issued an application 
in the Supreme Court seeking 
declaratory relief.

Was this a binding contract? 

The buyers argued that the emails 
exchanged on the 30th and 31st of 
October 2014, as informed by the 
conversations between the agent 
and the buyers on the same days, 
constituted a ‘valid and binding 
agreement’ between the parties. 

The seller, however, sought to 
counter the buyers’ position on  
the basis that:
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1. The ‘offer’ could not be 
unconditional and capable of 
unqualified acceptance because 
it was expressed to be ‘subject to 
contract’;

2. The ‘acceptance’ in the acceptance 
email from the agent was not an 
unqualified acceptance of the 
terms of the 31st October 2014 
email from the buyers;

3. The parties did not reach 
agreement as to issues material to 
the proposed transaction, namely:
• Whether the directors of each 

of the buyers would be required 
to execute a personal guarantee 
in the terms proposed by the 
seller; and

• The duration of any due 
diligence period;

4. The parties did not manifest an 
intention to become legally bound 
to a contract and no intention 
can be inferred ‘where the parties 
did not progress to the point of 
execution and exchange’ of a 
written contract; and

5. Even if a contract was found 
to exist, there was no writing 
sufficient to satisfy section 59 of 
the PLA.

The Supreme Court’s decision

Did the parties intend to become 
legally bound?

Both the offer and acceptance emails 
provided that the offer was subject to 
the execution of a contract. 

In the court’s view, the broader 
context of the offer and acceptance 
emails and the expressions used in 
them strongly suggested that the 
parties ‘were content to be bound 
immediately and exclusively by the 
terms which they had agreed upon 
whilst expecting to make a further 
contract in substitution for the first 
contract, containing, by consent, 
additional terms’. 1

The court therefore concluded that 
the words ‘subject to execution of the 
contract’’ were more consistent with 
the parties having agreed on the 
essential terms with the intention that 
they would be formally recorded later. 

Was there agreement as to the 
material terms of the transaction?

The seller argued that there could 
be no contract because there was 
no agreement as to the material 
aspects of the proposed transaction, 
including the personal guarantees 
and due diligence period.

The court, however, took the  
view that:

1. The provision of personal 
guarantees was not a condition 
precedent to the contract 
formation given the seller did 
not indicate that to be the case in 
any communication. The absence 
of agreement in relation to that 
issue did not therefore affect the 
existence of the contract alleged  
by the buyers; and 

2. The due diligence period was 
agreed as the 40 day period from 
the contract date nominated by the 
seller in an email from the agent 
to the buyers as reflected in the 
revised draft contract submitted 
by the buyers’ solicitors on 3 
November 2014.

The court also noted that the parties 
had agreed on the main terms of the 
contract, although that agreement 
was expressed in informal terms, and 
that each party knew that the other 
was going to take steps immediately, 
which was consistent with there 
being a contract.

The court therefore concluded 
that the buyers had successfully 
established a binding contract 
between themselves and the seller. 

Were the writing and signing 
requirements of section 59 of the 
PLA satisfied?

The seller contended that even if a 
contract was found to exist, section 
59 of the PLA had not been satisfied.

Section 59 of the PLA provides that 
contracts for the sale of land must be 
in writing:

 “59 Contracts for sale etc. of land 
to be in writing

 No action may be brought upon 
any contract for the sale or other 
disposition of land or any interest 
in land unless the contract upon 
which such action is brought, or 
some memorandum or note of the 
contract, is in writing, and signed 
by the party to be charged, or by 
some person by the party lawfully 
authorized.”

As there was no physical signature on 
the emails, the buyers sought to rely 
upon the following provision of the 
Electronic Transactions (Queensland) 
Act 2001 (the ETQ Act).

1 Sinclair, Scott & Co Ltd v Baulkham Hills 
Private Hospital Pty Ltd (1929) 43 CLR 310 at 317.
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YOUR OBLIGATION

WHAT WE DO?

HOW MUCH DOES IT COST?WHY CHOOSE US?

As a landlord you are required to ensure that your rental property has working 
smoke alarms installed and maintained as per manufactures specifications. 
SATS undertake to fulfil all your obligations and requirements to ensure that 
you, as a landlord, are compliant with legislations in your state.

We survey the property to ensure that all smoke 
alarms are the correct type, quantity and placed 
in the appropriate location to meet legislation.

We clean, test and maintain the smoke alarms 
as per manufacture’s specification. We replace 
the battery where replaceable.

We record all details of the property including 
smoke alarm quantity, make, model,expiry date, 
decibel reading and positioning, and verify the 
alarms meet current Australian Standards.

We Issue a certificate of compliance.

Our annual service is $99.00 including GST for 
unlimited visits and including FREE alarms.

 No up front payments

 10 Year warranty on alarms

 Fully identifiable technicians

 Specialising in landlord compliance

 Minimal disruption to your tenants

t: 1300 41 66 67 www.sats.com.au

Section 14 of the ETQ Act provides:

 “14 Requirement for signature
1) If, under a State law, a person’s 

signature is required, the 
requirement is taken to have 
been met for an electronic 
communication if – 
a) A method is used to identify 

the person and to indicate 
the person’s intention in 
relation to the information 
communicated; and

b) The method used was either –
i. As reliable as appropriate 

for the purposes for 
which the electronic 
communication 
was generated or 
communicated, 
having regard to all 
circumstances, including 
any relevant agreement; or

ii. Proven in fact to have 
fulfilled the functions 
described in paragraph (a), 
by itself or together with 
further evidence; and

c) The person to whom the 
signature is required to 
be given consents to the 
requirement being met by 
using the method mentioned 
in paragraph (a).

2) The reference in subsection (1) to 
a law that requires a signature 
includes a reference to a law 
that provides consequences for 
the absence of a signature.”

The seller argued that the email did 
not contain a signature which was 
supported by section 14 of the ETQ Act.

However, the court concluded that the 
requirements of section 14(1)(b) and (c) 
had been established given that the 
identification of the person and the 
person’s intention could be established 
by further evidence which was, in this 
case, the various conversations held 
prior to 31 October 2014, and the offer 
and acceptance emails. 

The court also noted that in 
circumstances where the parties had 
engaged in negotiations by email (and 
particularly when the offer was made 
by email), then it was open for the court 
to infer that consent had been given by 
the conduct of the other party.

The court ultimately found that 
there was a properly constituted 
agreement and gave judgment in 
favour of the buyers.

Conclusion

The reasoning in this decision 
underlines the existing and long 
held position in contract law – to 
establish whether agreement has 
been reached, it is essential to 
objectively look at the substance of 
what has been agreed in light of all 
the evidence, not just the form.

The importance of this decision, 
however, lies in the conclusions 
reached in respect of section 59 of the 
PLA, in particular for the contract to be 
‘in writing’ and ‘signed’, particularly in 
light of the ETQ Act. Those conclusions 
clarify that an email exchange will 
qualify as ‘writing’, and the ‘signing’ 
requirement could be met where the 
requirements of section 14 of the ETQ 
Act are fulfilled. Those conclusions 
mean that contracts for the sale of 
land do not necessarily have to be in 
writing or signed in the literal sense to 
be binding on the parties, if the parties 
evidence an intention to be bound by 
their communications and/or actions 
in respect of that sale. 

This decision also demonstrates 
how important it is for all parties, 
including real estate agents, engaging 
in negotiations to ensure that any 
communications between them are 
consistent with their (or their client’s) 
intentions. If a party does not intend 
to be bound until a formal written 
agreement is entered into, this should be 
made clear in writing. Parties should also 
subsequently ensure that any written or 
emailed communication and their actions 
are consistent with the stance they take 
throughout the course of negotiations 
– a blanket statement that the parties’ 
agreement is ‘subject to contract’ will 
not on its own necessarily mean that a 
binding contract has been formed.

Th i s dec i s i on also 
demons t rates how 
impor tan t i t i s for 
al l par t ies  engaging 
in nego t ia t ions to 
ensure that any 
communicat ions be tween 
them are cons i s ten t 
w i th the i r  in ten t i ons.




