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The material contained in this Gazette is in the nature of general comment only, and neither purports nor is intended to be advice on any particular matter. No 
reader should act on the basis of any matter contained in this publication without considering, and if necessary, taking appropriate professional advice upon 
their own particular circumstances. © Carter Newell Lawyers 2016

Carter Newell Lawyers is an award 
winning specialist law firm providing 
legal advice to Australian and 
international corporate clients in our 
key specialist practice areas of:

Our approach is to be recognised as a premier provider of 
specialist legal services across Australia and internationally 
by being the best we can be for our clients and ourselves

Within each of these core areas we have dedicated experts who are committed to and passionate about 
their field and have extensive experience and knowledge. 

 § Insurance
 § Construction & Engineering 
 § Resources 
 § Corporate 

 § Commercial Property 
 § Litigation & Dispute 

Resolution  
 § Aviation

Our Awards
 § 2016 Winner Australasian Law Awards – State / Regional 

Firm of the Year

 § 2016 Finalist Australasian Law Awards – Australian Law Firm 
of the Year (up to 100 lawyers)
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Wellbeing Award

 § 2016, 2015 Finalist Australasian Law Awards – Insurance 
Specialist Firm of the Year

 § 2016 Recognised as a Leading Queensland Back-End 
Construction Law Firm – Doyle’s Guide to the Australian 
Legal Profession

 § 2016 Recognised as a Leading Australian Aviation Law Firm 
– Doyle’s Guide to the Australian Legal Profession

 § 2015 Recognised as a Leading Queensland Professional 
Indemnity Law Firm – Doyle’s Guide to the Australian Legal 
Profession

 § 2015 Recognised as a Leading Queensland Public & 
Occupier Liability Law Firm (Defendant) – Doyle’s Guide to 
the Australian Legal Profession

 § 2015 Recognised as Leading Queensland Defendant 
Medical Negligence Law Firm – Doyle’s Guide to the 
Australian Legal Profession

 § 2015 Recognised as a Leading Queensland Back-End 
Construction Law Firm – Doyle’s Guide to the Australian 
Legal Profession

 § 2015 Recognised as a Leading Queensland Litigation 
& Dispute Resolution Law Firm – Doyle’s Guide to the 
Australian Legal Profession 
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Unfair Dismissal
BHP Coal Pty Ltd T/A BMA v Jason Schmidt [2016] 
FWCFB 72   

The Full Bench of the Fair Work Commission upheld the appeal 
of the employer, quashing an initial decision that the dismissal of 
the employee was harsh and unjust.

Kirsten Dale v Hatch Pty Ltd [2016] FWCFB 922  

The Fair Work Commission held that an employee’s dismissal 
was not harsh, unjust or unreasonable in circumstances where 
the employment ended in accordance with the expectation of the 
parties.

Damien McDaid v Future Engineering and 
Communication Pty Ltd [2016] FWC 343  

The Fair Work Commission found that an employee’s physically 
aggressive behavior at a work-related social event was a 
valid reason for the dismissal despite some provocation by his 
manager and the provision of alcohol. 

Starr v Department of Human Services [2016] FWC 
1460  

Despite making comments on social media which seriously 
denigrated his employer and its customers the dismissal of 
the employee was found to be harsh and re-instatement was 
ordered.

Redundancy
Compass Group (Australia) Pty Ltd v National Union 
of Workers; United Firefighters’ Union of Australia 
[2015] FWCFB 8040   

Employees had no entitlement to redundancy pay where 
termination was ‘due to the ordinary and customary turnover of 
labour’ because of a loss of contracts.

Adverse Action
CFMEU v Endeavour Coal Pty Ltd [2015] FCAFC 76   

Discipline after repeated personal leave held not to be unlawful 
adverse action as the decision maker’s reasons were based on 
unreliability and unpredictability caused by absence, rather than 
the leave.

CFMEU v Anglo Coal (Dawson Services) Pty Ltd 
[2015] FCAFC 157   

Dismissal of a worker because of a mistaken belief that his 
absence on sick leave was dishonest did not infringe the general 
protection provisions of the Fair Work Act 2009 (Cth).

Breach of contract
Bartlett v Australia & New Zealand Banking Group 
Limited [2016] NSWCA 30   

The NSW Court of Appeal upheld the appeal of an employee 
who had been dismissed for alleged serious misconduct, finding 
that an honestly held opinion by the employer that misconduct 
had occurred was not a sufficient basis for summary dismissal – 
rather, there must exist objective evidence that the misconduct 
had in fact occurred to found a summary dismissal.

BGC Partners (Australia) Pty Limited v Hickey [2016] 
NSWSC 90  

NSW Supreme Court grants injunction restraining senior 
employee from joining rival firm for nine months. In doing so 
the court held that a purported resignation by the employee in 
breach of contract was not valid.

Adcock v Blackmores Limited & Ors [2016] FCCA 265  

An employee was unsuccessful in arguing that he had been 
constructively dismissed after his position was made redundant, 
following the employee’s rejection of several redeployment 
opportunities. The court found that, while his position had 
been made redundant, the employer had not terminated the 
employment relationship.

Discrimination
Lipman v Commissioner of Police [2015] NSWCATAD 
250  

The NSW Civil and Administrative Tribunal rejected an 
employee’s claim that she had been subject to direct 
discrimination, indirect discrimination and victimisation as a result 
of her employer’s failure to accommodate her part-time work 
arrangements necessitated by her responsibilities as a carer.
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We are delighted to publish the 
3rd edition of the Workplace 
Relations Gazette.

Our Workplace Relations team, 
led by partners Michael Gapes, 
Andrew Shute and myself, have 

compiled this latest edition of 
the Gazette to provide our firm’s 
insurers, brokers and professional 
and corporate clients, with recent 
decisions relating to unfair 
dismissal, redundancy, adverse 
action, breach of contract and 
discrimination.

This latest edition includes 
the unfair dismissal decision 
of Damien McDaid v Future 
Engineering and Communication 
Pty Ltd [2016] FWC 343 where 
the applicant was dismissed for 
aggressive behaviour towards a 
colleague, and the adverse action 
decision of CFMEU v Anglo Coal 

(Dawson Services) Pty Ltd [2015] 
FCAFC 157 in which a worker 
was dismissed in relation to sick 
leave.

 As a premier legal service provider 
with teams in both Brisbane and 
Sydney, we trust the 3rd edition of 
the Workplace Relations Gazette 
will be a useful resource for our 
readers. We would welcome your 
feedback on this edition and any 
suggestions for our future editions 
(feedback@carternewell.com).

Mark Brookes

Partner

From the Partner
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Special thanks to past contributing editor 
Matthew Payten.
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Congratulations on the inclusion in the 9th edition of The Best Lawyers in Australia.

To find out more information, please 
visit our News & Events page at 
www.carternewell.com

The Best Lawyers in Australia

James Plumb
Partner
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Oil & Gas Law

Stephen White
Partner

Insurance Law

Mark Brookes
Partner
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David Rodighiero
Partner
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Infrastructure Law
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Partner
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Bronwyn Clarkson
Partner
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Paul Hopkins
Senior Partner
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Litigation

Patrick Mead
Partner
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Infrastructure Law
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Partner

Alternative Dispute Resolution 
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Case Note
BHP Coal Pty Ltd T/A BMA v Jason Schmidt 

[2016] FWCFB 72 

Unfair Dismissal

The Full Bench of the Fair Work Commission upheld the appeal of the employer, quashing 
an initial decision that the dismissal of the employee was harsh and unjust.

The facts
Mr Schmidt had been employed by BHP Coal Pty 
Ltd (BHP) for approximately 13 years prior to the 
termination of his employment in June 2014. In the six 
months prior to his dismissal, Mr Schmidt had received 
two formal warnings including a ‘Step 3 Final Warning’, 
which specifically foreshadowed that dismissal may 
result from any further act of misconduct. Both prior 
warnings related to failures to properly communicate 
with management.

Several weeks prior to his termination, Mr Schmidt had 
been operating a track dozer to move a fuel tank. Two 
other staff noticed diesel leaking from the fuel tank 
and brought it to the attention of Mr Schmidt, querying 
whether Mr Schmidt had bumped the tank when 
moving it. Mr Schmidt agreed the damage could have 
occurred when he was towing the tank.

Mr Schmidt alleged that he had attempted to use the 
two-way radio in order to inform his supervisor of the 
damage. He then sent a text message to his supervisor, 

referring to a ‘small fuel leak’ and ‘will tell you about 
it’. The text was sent to an old number no longer in 
use by Mr Schmidt’s supervisor. Notwithstanding that 
Mr Schmidt had conversations with his supervisor 
throughout the day, he did not raise the issue of the 
damage to the fuel tank. Mr Schmidt’s supervisor 
first became aware of the damage later in the day, 
when other staff brought the issue to the supervisor’s 
attention.

BHP investigated the incident, and ultimately 
terminated Mr Schmidt’s employment.

At first instance, the Fair Work Commission (FWC) 
found that although there was a valid reason to dismiss 
Mr Schmidt, the dismissal was harsh and unjust 
because BHP denied Mr Schmidt any real opportunity 
to respond; having seemingly determined to dismiss 
him from an early stage. As a result, the FWC ordered 
that BHP pay Mr Schmidt compensation of $42,849.90.

BHP appealed, arguing that the Commissioner had 
erred in making findings of fact which did not reflect the 
evidence, or had incorrectly understood the evidence.
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Issue
• Did BHP deny Mr Schmidt a proper opportunity to  
 respond?

Decision
At first instance, the FWC found that BHP’s investigation 
was directed towards seeking confirmation of the 
concerns expressed by Mr Schmidt’s supervisor, rather 
than being genuinely open to hearing Mr Schmidt’s 
response:

‘There is no evidence of actual consideration of Mr 
Schmidt’s response and therefore it is a reasonable 
conclusion that a firm decision to terminate had 
already been made and would be adhered to 
irrespective of anything he might say. It therefore 
did not constitute a proper opportunity to defend.’1

On appeal, the Full Bench held that this conclusion 
was not consistent with the evidence. In particular, the 
mine superintendent had given evidence regarding 
the investigation, the show cause process, the 
opportunities provided to Mr Schmidt to put forward 
his version of events, and the consideration given to 
Mr Schmidt’s responses. The evidence of the mine 
superintendent was not challenged, nor was it put to 
him that the outcome of the investigation was pre-
determined.

While the Full Bench acknowledged that the mine 
superintendent may have had leanings or inclinations 
towards the likely sanction, it was not satisfied that this 

rendered the dismissal unfair:

‘A detailed statement of allegations demonstrating 
the significance of the behaviour against 
performance and conduct expectations is 
procedurally fair and good management practice…
if serious misconduct is evident from the 
investigation, an employer cannot be expected 
to have no leanings or inclinations as to the likely 
sanction against the employee...The employer of 
course needs to retain an open mind and have 
regard to the responses made by the employee.’2

The Full Bench held that BHP had provided Mr 
Schmidt a proper opportunity to respond, that the 
findings of the FWC at first instance were affected by a 
significant error of fact and that the discretion vested in 
the Commissioner miscarried. Accordingly, the original 
decision was overturned, and the unfair dismissal 
application dismissed.

Employers should remain conscious of the requirement 
to give consideration to an employee’s response. So 
long as an employer does not steadfastly refuse to 
depart from a pre-determined course of action, there 
is nothing inherently unfair about an employer having 
leanings toward a certain sanction.

1 Per Commissioner Booth in Jason Schmidt v BHP 
Coal Pty Ltd [2015] FWC 2724 [153].

2 Per VP Watson, DP Hamilton and Commissioner 
Johns in BHP Coal Pty Ltd v Jason Schmidt [2016] 
FWCFB 72 [35].
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Case Note
Kirsten Dale v Hatch Pty Ltd [2016] FWCFB 922 

Unfair Dismissal

The Fair Work Commission held that an employee’s dismissal was not harsh, unjust or 
unreasonable in circumstances where the employment ended in accordance with the 

expectation of the parties.

The facts
The applicant, Ms Dale, appealed a decision by 
Deputy-President Asbury to dismiss her unfair 
dismissal application.1 Deputy-President Asbury 
had found Ms Dale was precluded from bringing her 
application as she had been employed by Hatch Pty 
Ltd on a ‘specified task’ contract and was therefore 
outside of the definition of ‘dismissed’ under s 386 of 
the Fair Work Act 2009 (Cth) (FW Act). 

The issue on appeal was whether Ms Dale’s 
employment contract was for a ‘specified task’. 

Hatch was in the business of providing engineering, 
procurement and project management consulting 
services to clients in various industries. In this instance, 
Hatch had a contract to provide services to Anglo 
American Metallurgical Coal (AAMC) for its Grosvenor 
Mine Project. Ms Dale was employed by Hatch in the 
position of ‘Site and Facilities Administration Lead’ on 
the Grosvenor Project. 

On 10 December 2014, Ms Dale’s contract was 
terminated by Hatch. The reason for termination 
was that AAMC had advised Hatch that it no longer 
required Ms Dale’s position to be carried out as the 
Grosvenor Project had moved on to the next stage of 
construction. 

Issues
• What is a ‘specified task’ under s 385(2)(a) of FW  
 Act?

• Was the employment contract for a ‘specified task’?

• Was the applicant unfairly dismissed?

Decision
The Full Bench analysed the three necessary elements 
to meet the definition of ‘specified task’.
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•  The task must be ‘specified’ i.e. it must be identified 
in ‘definite terms’ so that the issue of whether the 
task is complete can be clearly ascertained and 
predicted. While the Full Bench indicated that the 
task need not be specified in writing, where the 
contract is in writing, the task would ordinarily be 
identified by express words.

•  The contract of employment must be for the 
purpose of completing that task. There should 
be a link between the parties entering into the 
employment contract and the completion of the 
task.

•  The word ‘task’ is to be interpreted narrowly and 
is not necessarily synonymous with a ‘role’, a ‘job’ 
or a ‘project’.  Instead, it should be used in the 
sense of a discrete piece of work to be completed 
by the employee that can be distinguished from 
the employer’s overall project or enterprise.  

The Full Bench cited the decision of Hewitt v ACTek 
Custom Engineering Pty Ltd2 with approval. In that 
decision, the Commission found that a ‘specified task’ 
should be interpreted narrowly so as to cover only 
situations where an employee has been engaged 
under a contract to perform a specific project or job 
which is distinct or identifiable in its own right.3

In contrast, the Full Bench criticised the approach in 
Derar v Recruitco Pty Ltd4, which was factually similar 
to Ms Dale’s circumstances in that the termination 
occurred when a third party informed the employer 
that the employee was no longer required to perform 
services for the third party.

In applying these principles to Ms Dale’s matter, the Full 
Bench found that there was no identifiable piece of work 
that was to be completed by Ms Dale or any specific 
result that was to be achieved. Ms Dale’s position 
was described in the contract to be ‘Site and Facilities 
Administration Lead’ and her duties were to ‘provide 
support on the Grosvenor Project’. The contract also 
provided that her employment would terminate ‘upon 
[her] demobilisation from the Grosvenor Project’. The 
termination of the contract was not dependent on the 
completion of any particular task. 

On this basis, the Full Bench found that the contract 
was not for a ‘specified task’ and that Ms Dale had 
been ‘dismissed’ within the meaning of s 386. 

While Ms Dale was successful on this aspect, the Full 
Bench ultimately found that her dismissal was not 
unfair in all the circumstances as the employment had 
come to an end in accordance with Ms Hatch’s own 
expectations and her employer’s expectations in the 
context of AAMC restructuring its operations at the 
Grosvenor mine. Furthermore, Ms Dale suffered little 
to no economic loss as she was paid two weeks’ salary 
upon her termination and was able to find alternative 
employment within six weeks of her termination. As 
such, her application remained dismissed.

1 Dale v Hatch Pty Ltd [2015] FWC 4970.
2 [2001] AIRC 500.
3 Ibid [24].
4 [2013] FWC 9791.

Carter Newell is delighted to announce that it has won 
‘State/Regional Firm of the Year’ at the 2016 Australasian 
Law Awards held in Sydney on Thursday 19 May 2016.

Carter Newell was also a finalist in the following 
categories:

• Australian Law Firm of the Year (up to 100 lawyers);

• Insurance Specialist Firm of the Year; and

• Employee Health & Wellbeing Award.

Australasian Law 
Awards 2016
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Case Note
Damien McDaid v Future Engineering and 
Communication Pty Ltd [2016] FWC 343

Unfair Dismissal

The Fair Work Commission found that an employee’s physically aggressive behavior at a 
work-related social event was a valid reason for the dismissal despite some provocation by 

his manager and the provision of alcohol.

The facts
The applicant, Mr McDaid, was employed by Future 
Engineering and Communication Pty (FEC) as a 
Project Coordinator. Mr McDaid was dismissed for 
aggressive behaviour towards a colleague, Mr Sinna, 
and for assaulting Mr Davies, the General Manager for 
FEC, both of which occurred at the work Christmas 
party. 

On 19 December 2014 employees of FEC, including 
Mr McDaid, attended the FEC premises for the 
Christmas party. Alcohol was available and there were 
no controls over the amount of alcohol employees 
could consume. Mr McDaid had been drinking alcohol 
and was inebriated at the time of the incidents.

Mr McDaid pushed Mr Sinna in the chest on a number 
of occasions before being separated by Mr Davies 
who told Mr McDaid to leave and go home. Mr 
McDaid returned to Mr Sinna and pushed him into the 
swimming pool while he was fully clothed.

Mr Davies again told Mr McDaid to go home and 
likely used foul language at this stage to which Mr 
McDaid responded in kind. This resulted in a physical 
altercation between Mr McDaid and Mr Davies. The 
Fair Work Commission (FWC) found that it was more 
likely than not that Mr McDaid instigated the fight. Mr 
McDaid had no recollection of the fight itself. Partial 
CCTV footage of the fight showed that Mr McDaid 
pushed Mr Davies hard enough that he fell over and 
sustained minor injuries. Mr Davies responded by 
punching Mr McDaid. 

On 7 January 2015, Mr McDaid was required to attend 
a meeting and was accompanied by a support person. 
Mr McDaid had a follow up meeting with an owner of 
the employer, and had the opportunity to explain his 
version of events of the Christmas party. 

While the parties attempted to settle the matter by 
negotiation, this was unsuccessful. On 17 March (after 
Mr McDaid returned from a period of sick leave), the 
parties had another pre-arranged meeting to allow 
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Mr McDaid to explain his actions at the Christmas 
party. At a meeting later that same day, Mr McDaid’s 
employment was terminated. 

Issues
•  Was the dismissal harsh, unjust or unreasonable? 

•  Was the employer’s role in supplying alcohol a 
relevant consideration?

Decision
The FWC dismissed the application, having found that 
the termination was not harsh, unjust or unreasonable. 
Mr McDaid’s physically aggressive behaviour was 
a clear and valid reason for the dismissal. Giving 
consideration to the size of the business and its lack 
of human resources expertise, the employer had still 
followed a fair process in:

•  Allowing the applicant the opportunity to have a 
support person present at discussions;

•  Notifying the applicant of the reasons for which his 
termination was being considered; and

•  Providing the applicant with an opportunity to 
respond to the issues.

While physical violence may seem to be an obviously 
valid reason for dismissal, where procedural fairness 
has been denied, this will not always be the case.1 FEC 

was able to mount a strong defence to Mr McDaid’s 
application by being able to show that it took steps to 
ensure that the employee was treated fairly. 

It is interesting to note that while Mr McDaid criticised 
FEC for supplying alcohol at the party in an uncontrolled 
manner, the FWC stated that a person cannot abdicate 
personal responsibility for their actions while inebriated, 
particularly physical violence. 

This can be contrasted with other unfair dismissal 
matters where the FWC has been critical of employers 
who supply alcohol without adequate consideration 
of the heath and safety risks posed by unfettered 
consumption by employees.2 

1 See Sheng He v Peacock Bros Pty Ltd Wilson Lac v 
Peacock Bros Pty Ltd [2013] FWC 7541 in which two 
employees assaulted a superior and were dismissed 
yet the dismissal was found to be unfair as, amongst 
other factors, they had not been given sufficient 
opportunity to respond. 

2 See Keenan v Leighton Boral Amey NSW Pty 
Ltd [2015] FWC 3156 where an employee was 
significantly intoxicated at a work party where he 
swore at senior managers and made inappropriate 
remarks to female colleagues. The dismissal 
was found to be harsh by the FWC who took the 
employee’s intoxication and the employee’s failure 
to monitor alcohol consumption into account.
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Case Note
Starr v Department of Human Services 

[2016] FWC 1460

Unfair Dismissal

Despite making comments on social media which seriously denigrated his employer and 
its customers the dismissal of the employee was found to be harsh and re-instatement was 

ordered.

The facts
Mr Starr was employed as a Centrelink Officer by the 
Department of Human Services (Department) and 
was dismissed after over 21 years of service due to 
comments posted on various social media forums over 
a number of years. 

The comments included statements that were critical 
of the Department, critical of the government and its 
budgetary policies, denigrating towards customers 
by calling them ‘junkies’ and ‘retards’, and comments 
that called into question the impartiality and fairness of 
Departmental processes. In a number of comments, 
which were posted under an alias, Mr Starr identified 
himself as a long-serving employee of the Department. 

After investigating the posts, the Department notified Mr 
Starr of its concerns and allowed him an opportunity to 
respond. Mr Starr admitted his conduct and expressed 
remorse for his comments. 

Nonetheless, Mr Starr was dismissed on the basis 
that he had criticised the government, made negative 
comments about the Department and encouraged 
members of the public to complain, disclosed non-
publically available information about processing times 
and made derogatory comments about customers. Mr 
Starr was found to have breached the Code of Conduct 
contained in the Public Service Act 1999 (Cth) (PS 
Act), to have brought the Department’s reputation into 
disrepute, and to have acted in a manner that raised 
concerns about his ability to fulfil his duties impartially. 

Issues
• Could the Department rely on Mr Starr’s out-of-  
 work conduct as a valid reason to dismiss him?

• Was there a valid reason for the dismissal?

• Was the dismissal harsh, unjust or unreasonable?
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Decision
The Fair Work Commission (FWC) identified that all 
of the social media posts occurred outside of work. 
However, it proceeded on the basis that where Mr 
Starr had breached the PS Act or any related policy, 
such conduct could constitute a valid reason for 
dismissal as the conduct had the potential to harm the 
employer’s interests.1

Despite the serious nature of some of Mr Starr’s social 
media posts, the FWC found that the scope of the 
Department’s allegations was too broad, having failed 
to identify the specific posts or comments relied upon 
as reasons to dismiss Mr Starr and to identify which 
parts of the Code of Conduct those comments were 
alleged to have breached. The FWC narrowed down 
the particular comments which it said constituted valid 
reasons for the dismissal. Ultimately, Mr Starr agreed 
that those comments could constitute valid reasons for 
his dismissal. 

The FWC discussed a number of factors which it found 
mitigated Mr Starr’s serious misconduct:

•  The dismissal was not proportionate to the 
seriousness of the misconduct given his lengthy 
and excellent service record. The lack of actual 
evidence to show that Mr Starr had ever been 
anything but impartial in his duties or had treated 
any customer inappropriately, the lack of any 
evidence to show that the Department’s reputation 
had actually been damaged, the finding that the 
comments had not been made with deliberate 
malice or that he had deliberately concealed his 
identity with malicious intent and his genuine 
remorse, all of which indicated that the behaviour 
was unlikely to be repeated. 

•  The dismissal was particularly harsh given that 
Mr Starr had worked for the Department since he 
was 19 years old and held no qualifications which 
would help him to find other work. In addition, 
Mr Starr suffered from depression and anxiety 
and his dismissal had deprived him of a stable 
and significant part of his life, exacerbating his 
condition. 

•  The Department had sought to dismiss Mr Starr on 
a range of findings, the validity and seriousness 
of which could not be justified. For example, the 
comments which were critical of the government 
and its budget could not validly be said to have 
breached the Code of Conduct. Likewise, there 
was no basis for asserting that Mr Starr had 

disclosed confidential information. If the results 
of the investigation had been properly confined to 
those reasons that the FWC had found to be valid 
reasons for dismissal, it would have been likely 
that a lesser form of disciplinary action would have 
been taken. 

•  Notwithstanding the valid reasons for dismissal, 
in all the circumstances of the particular case the 
dismissal was found to be harsh. The FWC made 
an order for reinstatement taking into account the 
fact that Mr Starr’s manager had attested to having 
no issue in having him in her team again and the 
low probability of the behaviour being repeated. 

1 See also the principles outlined in Rose v Telstra 
Corporation Limited [1998] AIRC 1592 when 
considering whether outside of work conduct can 
give rise to a valid reason for dismissal. In the 
context of a public service employee, the FWC also 
took into account the principle in McManus v Scott-
Charlton (1996) 70 FCR 16 at 25 which established 
that where public service employment is regulated 
by legislation, the employer may have a greater 
degree of control over outside of work conduct. 

‘The scope of 
the Department’s 
allegations was 
too broad, having 
failed to identify 
the specific posts 
or comments relied 
upon as reasons to 
dismiss.’



13www.carternewell.com          Workplace Relations Gazette

Andrew is a Partner in Carter Newell’s Litigation & 
Dispute Resolution team.  He has over 18 years 

experience in commercial litigation and alternative 
dispute resolution (including 14 years in a national 
top-tier firm), acting for a wide variety of public and 

private sector clients.

Andrew has a track record of assisting clients 
in the conduct and resolution of substantial and 

complex commercial disputes, and in responding 
to challenging situations (including advising in 

relation to commencing and defending proceedings 
for injunctive relief, responding to subpoenas and 

similar processes, dealing with regulators, and 
providing urgent media advice).

He presents internally and externally on 
litigation and ADR, best practice in discovery, 

information management, and client legal 
privilege.

Andrew has been recognised as a Leading 
Litigation & Dispute Resolution Lawyer in 

Doyle’s Guide 2015.

Andrew Shute 
Partner

Staff profile  Litigation and Dispute Resolution

+61 7 3000 8371

+61 421 617 095

+61 7 3000 8433

ashute@carternewell.com@
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Case Note
Compass Group (Australia) Pty Ltd v National 
Union of Workers; United Firefighters’ Union of 

Australia [2015] FWCFB 8040

Redundancy

Employees had no entitlement to redundancy pay where termination was ‘due to the 
ordinary and customary turnover of labour’ because of a loss of contracts.

The facts
Compass Group (Australia) Pty Ltd (Compass) held 
various contracts with the Department of Defence in 
the Riverina Murray Valley region. Compass decided 
not to re-tender for fire rescue services and stores and 
transport services when they were due for renewal. 
Accordingly, any workers in those areas who could 
not be redeployed on to other projects were made 
redundant.

Compass relied upon the terms of its collective 
agreements, largely replicating s 119(1)(a) of the Fair 
Work Act 2009 (Cth), providing that redundancy pay 
was not applicable where the termination was ‘due 
to the ordinary and customary turnover of labour’. 
Compass pointed to the project based nature of 
its business, and that it traditionally did not pay 
redundancy pay for turnover resulting from the loss or 
end of a contract.

The National Union of Workers and the United 
Firefighter’s Union of Australia challenged that decision 

under the Dispute Settlement Clause of the relevant 
collective agreements.

At first instance, the Fair Work Commission held that 
the terminations of employment were not ‘due to the 
ordinary and customary turnover of labour’ and that 
the employees were entitled to redundancy payments. 
Compass appealed.

Issue
•  Were the terminations ‘due to the ordinary and 

customary turnover of labour’ so as to exclude the 
obligation to pay redundancy pay?

Decision
The Full Bench reviewed the development of 
redundancy pay obligations, through the original 
Termination Change and Redundancy test case, 
and the underlying rationale for the exclusion for 
‘ordinary and customary turnover of labour’. It noted 
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that redundancies that arise because of economic 
circumstances, technological change or company 
restructure involve a common element of ‘unexpected’ 
termination. In contrast, termination of employment 
where employees had been engaged for a project, 
job or contract that was coming to an end fell into a 
different category. The exclusion for ordinary and 
customary turnover of labour had been explicitly 
provided to recognise this distinction. 

In order to determine whether the exception applied, 
the Full Bench stated that it was necessary to first 
examine the normal features of the particular business 
and then to determine whether the relevant terminations 
were properly described as falling within the ordinary 
and customary turnover of labour in that business. 
The focus was on the nature of the business of the 
employer. In this instance, Compass demonstrated 
that its business was project / contract based, involved 
the regular turnover of contracts and that, subject to 
redeployment opportunities, staff terminations at the 
end of particular projects / contracts was a regular and 
common occurrence.

Furthermore, the employees had been engaged 
specifically for the particular project. This necessitates 
a link between the project and the employment and 
carried with it the understanding by all parties that the 
loss or end of the project would lead to termination of 
the employment (as was also the situation in Kirsten 
Dale v Hatch Pty Ltd, featured on page 6). Indeed 
this was expressly stated in many of the employment 
contracts. As such there was nothing unexpected in 
the employment coming to an end.

Ultimately, the terminations of employment arose from 
the loss of the Department of Defence contracts and, 
in the context of the business of Compass, this was 
due to the ordinary and customary turnover of labour. 
No entitlement to redundancy pay arose.

The decision is an important one for all project 
based companies, where the workforce is engaged 
specifically for each project.
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Case Note
CFMEU v Endeavour Coal Pty Ltd 

[2015] FCAFC 76

Adverse Action

Discipline after repeated personal leave held not to be unlawful adverse action as the 
decision maker’s reasons were based on unreliability and unpredictability caused by 

absence, rather than the leave.

Mr Alan McDermott was a maintenance fitter at a coal 
mine. Over a period between late December 2007 and 
5 September 2010 he had been absent from work on 
15 occasions, covering 29.5 days, through personal 
leave (sick, carers and parental). His employer moved 
him from the weekend shift to the weekday shift where 
his unplanned absences could be better covered and 
monitored. After two months he was allowed to return 
to the weekend roster when he signed an Attendance 
Management Plan (Plan) undertaking to notify his 
supervisor of any unplanned absences, to obtain 
medical certificates in support of any personal leave 
and generally improve his attendance. On 18 March 
2011 Mr McDermott was again absent and claimed he 
felt unwell, although no medical support was produced 
and he failed to comply with the reporting requirements 
in the Plan. He had previously requested annual leave 
from the 18th to 20th March but had been refused. 
As a result, on 1 April 2011, Mr McDermott was again 
moved to the weekday roster and was issued with a 
final written warning. His union commenced action 

asserting unlawful adverse action on the basis of the 
exercise of a workplace right (ie an entitlement to take 
personal leave). 

It was common ground that the change to Mr 
McDermott’s shift roster on the two occasions, and 
the warning on the later occasion, constituted adverse 
action. The question for the court was why those 
actions had been taken and in particular whether it 
was ‘because of’ the exercise of a workplace right. 
As confirmed by recent decisions of the High Court in 
Bendigo TAFE v Barclay1 and CFMEU v BHP Coal2 
the analysis turns on what was the actual reason of 
the decision maker, in his or her own mind. It is a 
subjective test. 

In relation to the initial action in September 2010 the 
relevant manager testified that the reason for the action 
was Mr McDermott’s poor attendance record and the 
difficulty unplanned absences caused, particularly 
on the weekend shift. This was so, regardless of 
the justification for the absence. The reasons for the 
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absence did not matter, only the fact of the absences. 
The court accepted that the lack of reliability and 
predictability in his attendance was the reason for this 
decision, not the fact that he had previously exercised 
his rights to personal leave. As such, the claim in 
relation to the first adverse action was dismissed. As 
to the second action in April 2011, the court found 
that as Mr McDermott had been requested to provide 
a medical certificate and had failed to do so, he 
had failed to meet the requirements under both the 
applicable enterprise agreement and the Fair Work 
Act 2009 (Cth), and therefore had not validly exercised 
a workplace right. The employer could not have acted 
because of a workplace right when the workplace right 
had not been exercised. 

On appeal, by majority, the decision was upheld. 
The court was satisfied that the correct analysis as 
set out by the High Court had been undertaken and 
that the employer had adequately met the onus to 
satisfy the first instance Judge that the character of 
Mr McDermott’s absences as personal leave played 
no operative part in his decision to take the adverse 
action. 

The High Court refused the CFMEU’s application for 
leave to appeal, effectively endorsing the majority 
decision of the Full Court of the Federal Court as good 
and settled law. 

1  [2012] HCA 32.
2 (No 3) [2012] FCA 1218.
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Case Note
CFMEU v Anglo Coal (Dawson Services) Pty Ltd 

[2015] FCAFC 157

Adverse Action

Dismissal of a worker because of a mistaken belief that his absence on sick leave was 
dishonest did not infringe the general protection provisions of the Fair Work Act 2009 (Cth).
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Mr Stephen Byrne was employed at the Dawson coal 
mine. He was the President of the local union lodge. 
On 21 April 2014 he requested annual leave covering 
his rostered shifts on 24 and 25 April 2014. Given the 
late notice and the crew requirements, the request 
was declined. A discussion ensued during which Mr 
Byrne said to his manager that he was going to be sick 
anyway and would go and get a medical certificate so 
the employer could not challenge it. On the 23 April 
2014 Mr Byrne did in fact see his GP who issued a 
medical certificate for 24 and 25 April and prescribed 
him antibiotics, diagnosing asthma exacerbation and a 
lower respiratory tract infection. On subsequent return 
to work Mr Byrne was interviewed by his manager 
and asserted that he was ill and believed his condition 
would worsen over the upcoming night shifts, and 
that his initial request for annual leave was simply 
to try and help his employer with unplanned leave 
statistics. After being stood down and going through 
a show cause process, Mr Byrne was dismissed from 
his employment for misconduct. An adverse action 
claim was commenced in the Federal Court. In the 
meantime, an interlocutory order was issued by the 
court reinstating Mr Byrne pending the hearing. 

At trial, the Mine Manager gave evidence that the 
reasons for the dismissal were the disregard for the 
annual leave process, the threat that he would get 
a medical certificate to get what he wanted, and the 
intention to be dishonest. The Mine Manager gave no 
weight to the medical certificate that had been obtained 
in the belief that they were easy to obtain in the region 
and based solely on self-reporting of symptoms. It was 
noted that Mr Byrne had shown no remorse through 
the investigation, and his attitude exhibited contempt 
and disdain for the concerns of his employer. 

At first instance, the court found that Mr Byrne was in 
fact sick on the two days in question. However, the court 
concluded that Mr Byrne was not terminated because 
of his sickness or his temporary absence from work 
because of illness, which would be protected. Rather, 
the employer believed that he was not sick and was 
being dishonest, such belief having been created by 
Mr Byrne’s own conduct. It acted because of perceived 
dishonesty. As such, the claim was dismissed.

On appeal, by majority, the dismissal of the claim 
was upheld. Justice Jessup noted that the statutory 
test involved an examination of the decision maker’s 
actual reasons for acting. The case turned on the 
decision maker’s belief in the existence of certain facts 
(whether or not those beliefs were ultimately proven 
to be correct) upon which the decision was made. 

Accordingly, the claim based on adverse action was 
properly dismissed. Justice Rangiah agreed, finding 
that the ‘operative and immediate reason’ for the 
termination was the belief that Mr Byrne had acted 
dishonestly, even though that belief was later found to 
be wrong. Absence on sick leave was not the issue, it 
was the perceived dishonesty.

The case serves as a warning for claimants and their 
lawyers, who have increasingly looked to the general 
protections provisions of the Fair Work Act 2009 
(Cth) because of the reverse onus of proof, and the 
availability of pecuniary penalties. As noted by Justice 
Rangiah, based on the factual findings Mr Byrne would 
have had success in a claim for unfair dismissal, but 
the tactical decision to pursue the matter as a general 
protections claim ultimately deprived him of a final 
remedy.

‘The ‘operative and 
immediate reason’ 
for the termination 
was the belief that 
Mr Byrne had acted 
dishonestly, even 
though that belief 
was later found to be 
wrong.’
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Case Note
Bartlett v Australia & New Zealand Banking 

Group Limited [2016] NSWCA 30

Breach of contract

The NSW Court of Appeal upheld the appeal of an employee who had been dismissed 
for alleged serious misconduct, finding that an honestly held opinion by the employer that 
misconduct had occurred was not a sufficient basis for summary dismissal – rather, there 

must exist objective evidence that the misconduct had in fact occurred to found a summary 
dismissal.

The facts
Mr Bartlett had been employed by Australia & New 
Zealand Banking Group Limited (ANZ) for a period 
of approximately three and a half years prior to 
his dismissal. At the time of dismissal, Mr Bartlett 
was the NSW State Director of ANZ’s Institutional 
Property Group and was earning a salary package 
of approximately $330,000 per annum. In 2010, Mr 
Bartlett was disciplined for conduct reasons and a 
‘behavioural flag’ and formal warning were issued. 

On about 3 July 2012, a journalist at the Australian 
Financial Review (AFR) received by post a copy of a 
confidential ANZ email, which had been ‘doctored’ in 
several significant respects. Mr Bartlett had been one 
of ten people who had received the original email, and 
ANZ suspected he was responsible for doctoring the 
email and sending it to the AFR.

ANZ commenced an investigation.

As the envelope sent to the AFR had been posted 
from Sydney, ANZ commenced its investigation by 
interviewing the six recipients of the original email 
who were located in Sydney. Notwithstanding that Mr 
Bartlett’s executive assistant had printed a copy of the 
original email and had potentially left the email in a 
location where it could have been accessed by 50-60 
other ANZ employees, Mr Bartlett became the focus of 
the ANZ investigation.

ANZ engaged a handwriting expert to examine the 
doctored email, a photocopy of the envelope in 
which the doctored email had been sent, and several 
specimen documents authored by Mr Bartlett. ANZ’s 
handwriting expert concluded that ‘…it is highly 
probable that the questioned handwriting was written 
in original form by the writer of the Bartlett specimens.’ 
However, the conclusion was qualified on the basis that 
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‘the examinations [were] limited by the reproduction 
nature of the envelope…’.

Mr Barlett was informed of the conclusions that had 
been reached by ANZ’s handwriting expert, however 
his requests to be provided with a copy of the report 
and to seek a report in response were denied.

On 15 August 2012, ANZ summarily dismissed Mr 
Bartlett, relying upon the following clause of the 
employment contract:

‘ANZ may terminate your employment at any time, 
without notice, if, in the opinion of ANZ, you engage 
in serious misconduct…’.

By the time the matter proceeded to hearing, Mr 
Bartlett had engaged his own handwriting expert, who 
identified consistent differences in structure between 
the writing on the envelope and the writing in the 
specimen documents authored by Mr Bartlett.

At first instance, the court preferred the evidence of 
ANZ’s handwriting expert and upheld Mr Barlett’s 
dismissal.

Issues
The issues for determination on appeal included:

•  Did ANZ’s power to summarily terminate depend 
upon the objective occurrence of misconduct, 
or simply ANZ’s opinion that misconduct had 
occurred?

•  Even if ANZ’s opinion were sufficient to found a 
basis for summary dismissal, was ANZ obliged to 
act reasonably in forming that opinion?

•  If the summary dismissal was in breach of contract, 
what was the measure of damages to place Mr 
Bartlett in the position he would have been in if the 
contract had not been breached?

Decision
Although the summary dismissal clause of the 
contract provided that ANZ could summarily dismiss 
an employee if ‘in the opinion of ANZ’ the employee 
has engaged in misconduct, the court held that the 
contract must be considered against the background 
of the common law, which confers only a narrow right 
to summarily dismiss. 

The court held that, notwithstanding the wording of the 
contract, ANZ was required to objectively establish that 

Mr Bartlett had engaged in the relevant misconduct, 
observing:

‘Whilst parties may, by contract, confer a broader 
right to dismiss summarily, their contract should be 
scrutinized carefully before concluding that they 
have done so.’1

Further and in any event, the court held that in coming 
to its conclusion that Mr Bartlett had in fact engaged in 
misconduct, ANZ must have acted reasonably at least 
so far as its process in reaching its decision. Certain 
deficiencies in ANZ’s investigation process led the 
court to conclude that ANZ had not acted reasonably 
in forming its opinion.

Finally, although Mr Bartlett argued he would have 
continued in employment with ANZ until at least 2022, 
the court was unwilling to award damages on that 
basis, holding that had it not been for his summary 
dismissal, ANZ would have terminated Mr Bartlett with 
notice pursuant to the following clause of the contract:

‘ANZ may terminate your employment for any 
reason by giving you four months’ written notice…’

Mr Bartlett further argued that, on its proper 
construction, that clause required that any termination 
on notice be reasonable and procedurally fair. The 
court rejected this submission, holding that importing 
a notion of ‘reasonableness’ would be inconsistent 
with the words of the contract and inconsistent with 
previous authority:

‘Termination on notice…’for any reason’ cannot 
reasonably be regarded as disciplinary action 
to which the performance policy requirement of 
procedural fairness was applicable…’2

On that basis, the court awarded Mr Bartlett an amount 
equivalent to four months’ notice. 

1 Per Macfarlan JA [33].
2 Per Macfarlan JA [89].
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Case Note
BGC Partners (Australia) Pty Limited v Hickey 

[2016] NSWSC 90

Breach of contract

NSW Supreme Court grants injunction restraining senior employee from joining rival firm 
for nine months. In doing so the court held that a purported resignation by the employee in 

breach of contract was not valid. 

The facts
Mr Hickey was employed by BGC Partners (Australia) 
Pty Limited (BGC) as a Senior Interest Rate Broker 
pursuant to a written employment contract. On 11 
December 2015, he purported to resign from his 
employment with BGC on four weeks’ notice in order 
to commence employment with a close competitor, 
ICAP. Mr Hickey argued that the entitlement to 
terminate on four weeks’ notice arose from an implied 
term that the contract was terminable on reasonable 
notice. Mr Hickey justified four weeks’ notice as 
being reasonable on the basis of the provisions of 
the Banking, Finance and Insurance Award 2010 
which provided for termination in accordance with the 
National Employment Standards.

BGC did not accept the resignation and maintained 
that the employment contract remained on foot. 

The relevant clauses of the contract provided, in 
summary:

1(b):  The contract was for a fixed period ending 31  
 July 2018;

1(c):  Termination without cause could be effected by  
 either party giving written notice within the last  
 two weeks of the final month of the fixed period  
 and, upon such notice, the termination would   
 be effective three months following the expiry of  
 the fixed period;

2.3:  During his employment Mr Hickey was to   
 devote the whole of his working time to BGC,  
 and not to have an interest in any other   
 company (including as employee).

15.2:  Mr Hickey was restrained from soliciting   
 clients with whom he had had regular or   
 material dealings in the course of his duties,   
 for the duration of his employment and for   
 six months after his termination. At the election  
 of his employer to continue paying his salary,   
 Mr Hickey was also restrained from working for  
 a competitor for six months after termination.
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BGC commenced proceedings seeking a declaration 
that the employment contract had not been terminated. 
It also sought orders to enforce the restraint under 
clause 15.2, including a restraint against working for its 
competitor, and to restrain Mr Hickey from dealing with 
its confidential information. Alternatively, BGC sought 
damages. 

Issues
•  Was the employment contract still in effect?

•  Was the restraint unreasonable?

•  What factors would the court consider when 
exercising its discretion to grant an injunction?

Decision
The court found that the employment contract had not 
been terminated. The contract made express provision 
for the way in which either party could give notice in 
clause 1(c). The asserted implied term would render 
clause 1(c) unnecessary and irrelevant. While the 
contract did not expressly state that clause 1(c) was 
the only basis for termination without cause, it gave a 
specific and narrow period of time during which either 
party had the right to give notice and provided a lengthy 
period after which the termination would have effect. 
The court found that a ‘reasonable businessperson’ in 
the position of the parties at the time of contracting, 
would have regarded clause 1(c) as being the only 
basis for which the employment could be terminated 
other than for cause.

On this basis, Mr Hickey was found to have repudiated 
the contract by purporting to resign in breach of clause 
1(c). As BGC, the innocent party, had declined to 
accept the repudiation, the contract remained on foot.1 
It followed that Mr Hickey remained bound by clause 
2.3 and 15.2 on an ongoing basis. 

The court then turned to whether the restraint was 
unreasonable. BGC led evidence regarding the value 
in the industry that is placed on client relationships, the 
daily contact Mr Hickey had had with major clients, and 
the efforts it had made to promote his profile and build 
client relationships. The court found that BGC had a 
legitimate interest in protecting its relationship with its 
clients, which justified restraining him from joining a 
competitor.

In considering whether to exercise its discretion to 
grant an injunction, the court considered:

•  While the employment contract remained on foot, 
the actual employment was over and Mr Hickey 
would not return to work. This was solely due to 
Mr Hickey’s ‘flagrant breach of contract’;

•  Despite his evidence to the contrary, it was 
unlikely that Mr Hickey had notified BGC of his 
negotiations with ICAP;

•  There was no serious suggestion that Mr Hickey 
was suffering hardship – he was still being paid his 
salary by BGC;

•  There was no suggestion that there was a public 
interest in granting or refusing to grant the 
injunction;

•  BGC’s evidence was that it had already taken 
steps to protect its relationships with its clients 
with whom Mr Hickey had previously had dealings, 
to promote its junior staff and/or to recruit new 
employees of similar experience and seniority to 
Mr Hickey;

•  Mr Hickey’s contractual acknowledgment that 
he would be bound by the notice and restraint 
periods.2

Unlike in other states where the restraint period in 
the contract is either valid or not, under NSW law a 
court may itself assess a reasonable period for a 
restraint to apply. The practical question for the court 
was for what period does the reasonable protection 
of BGC’s legitimate interest in protecting its customer 
connection dictate that Mr Hickey continue to be bound 
by his contractual restraints? Here, the court found 
that BGC’s legitimate interests required that Mr Hickey 
be restrained from further breaching his contractual 
obligations for a period of nine months from the date 
he had ceased performing work at BGC. This period 
reflected the three months’ notice that would normally 
have arisen under clause 1(c), and the six month 
restraint period under clause 15.2. Notwithstanding 
its findings that the employment contract remained on 
foot, and could not be validly terminated until 2018, 
the court deemed the period of nine months to be 
sufficient for BGC to take steps to protect its interests 
with clients.3

1 Ibid [56].
2 Ibid [99 - 109].
3 Ibid [112].
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The facts
Mr Lasovski had been employed as an electrician for Pro Electrical for a period of approximately 16 months when 
he was terminated on the grounds of redundancy.

Prior to making Lasovski’s position redundant, Pro Electrical had failed to win two major contracts, necessitating a 
reduction in the size of its workforce.

Several other employees were made redundant at the same time as Lasovski, however Pro Electrical failed to 
consult with the employees as required pursuant to Pro Electrical’s enterprise agreement.

Issue
1.  Does a failure to follow consultation procedures render a termination harsh, unjust or unreasonable in 

circumstances where any such consultation would not have altered the outcome?

Decision
The Fair Work Commission (FWC) found that there were compelling operational reasons for Pro Electrical to reduce 
the size of its workforce and that there were no alternative positions to which Lasovski could have been redeployed.

The FWC was satisfied that, although Pro Electrical failed to comply with consultation procedures, such non-
compliance was not conscious or deliberate. 

Notwithstanding that any consultation would have ultimately resulted in Lasovski being made redundant in any event, 
the FWC held that the failure to consult meant that it was not a case of genuine redundancy within the meaning of 
the Fair Work Act 2009 (Cth), and the dismissal was therefore harsh, unjust or unreasonable.

The FWC held that, if Pro Electrical had complied with its consultation obligations, Mr Lasovski would not have 
remained employed for any more than one further week. Pro Electrical was accordingly ordered to pay compensation 
of $1,000.
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Case Note
Adcock v Blackmores Limited & Ors 

[2016] FCCA 265

Breach of contract

An employee was unsuccessful in arguing that he had been constructively dismissed 
after his position was made redundant, following the employee’s rejection of several 
redeployment opportunities. The court found that, while his position had been made 

redundant, the employer had not terminated the employment relationship.

The facts
The applicant, Mr Adcock had been employed 
by Blackmores Limited & Ors (Blackmores), the 
respondent, in the position of Commercial Manager 
Asia. Mr Adcock had been employed by Blackmores in 
a number of roles since 2003. 

In July 2014, Mr Adcock was informed that the 
position of Commercial Manager Asia would be made 
redundant. From July to early September 2014, 
Mr Adcock engaged in a consultation process with 
Blackmores who offered him several alternative roles. 

Mr Adcock did not accept any of the offered positions, 
alleging that they were not suitable, and asked to 
be made redundant in accordance with the relevant 
Enterprise Agreement. It was relevant that Mr Adcock 
did not allege that any of the offered positions were a 
demotion in terms of duties or pay and in fact conceded 
that they were genuine offers of jobs he could have 
performed. 

On 9 September 2014, Mr Adcock provided a letter to 
Blackmores alleging that the positions available to him 
at Blackmores were unsuitable and indicating he would 
no longer be attending for work. He asserted  that as 
they had failed to pay him his notice and redundancy 
pay, Blackmores had repudiated his contract of 
employment. 

Blackmores maintained that although Mr Adcock’s role 
had been made redundant, it had not terminated the 
applicant’s employment. Any entitlement to notice and 
redundancy pay only arose upon Blackmores choosing 
to terminate the employment. 

Mr Adcock also alleged that representatives of 
Blackmores had knowingly or recklessly made false 
and misleading representations to him concerning his 
workplace right to receive notice and redundancy pay 
in breach of s 345 of the Fair Work Act 2009 (Cth) (FW 
Act).  
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Issues
•  Was the employment terminated by Blackmores 

repudiation of the contract or by resignation?

•  Did Blackmores constructively dismiss the 
applicant? 

•  Did Blackmores representatives misrepresent the 
applicant’s workplace rights?

 
Decision
The court rejected the applicant’s submission that the 
employment was terminated upon Blackmores making 
the decision to make his role redundant. Rather, 
‘termination of employment’ goes to more than just 
the employment contract and means termination of 
the employment relationship.1 On this basis, although 
his role was made redundant, Blackmores did not 
terminate Mr Adcock’s services.

In addition, the court considered whether there was 
any conduct by Blackmores that, judged objectively, 
would have shown an intention not to be bound by the 
employment contract thus giving rise to Mr Adcock’s 
claim of constructive dismissal. Mr Adcock submitted 
that Blackmores had argued that it could avoid the 
termination of employment by redundancy if they 
offered any alternative work. The court did not accept 
this interpretation of Blackmores position. Instead, Mr 
Adcock was found to have repudiated his contract 
by his letter of 9 September 2014, thus ending his 
employment of his own accord. 

As Blackmores did not terminate the employment, the 
basis for Mr Adcock’s claim for notice and redundancy 
pay was not made out.

In relation to the alleged misrepresentations about 
workplace rights, the court found that any comments 
made were either not related to Mr Adcock’s workplace 
rights or they were not misrepresentations. Further 
and in any event, s 345(2) of the FW Act operated to 
provide a complete defence if, as was found here, the 
person to whom the representations were made would 
not be expected to rely upon them.

In this respect, in the absence of authorities on this 
section the court interpreted it to mean that ‘s 345(1) will 
not apply if a reasonable person in the circumstances 
of the person making the misrepresentation would 
not, at the time the representation is made, expect the 
recipient of the misrepresentation to rely on it.’2 The 
applicable test was held to be an objective one relating 
to the representor’s state of mind and knowledge at 
the time the representation was made.3

In this matter, it was the unchallenged evidence of 
Blackmores representatives that Mr Adcock had 
repeatedly informed them that he had instructed 
legal representatives to advise him on the matter. 
In this context, the representatives would not have 
reasonably expected Mr Adcock to have relied on their 
comments about his rights over the advice of his own 
solicitors. 

1  Adcock v Blackmores Limited & Ors [2016] FCCA 
265 [76] citing Automatic Fire Sprinklers Pty Ltd v 
Watson (1946) 72 CLR 435; Byrne v Australian 
Airlines Ltd (1995) 185 CLR 410 at 427-428 per 
Brennan CJ and Dawson and Toohey JJ.

2 Ibid [97].
3 Ibid. 
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Case Note
Lipman v Commissioner of Police [2015] 

NSWCATAD 250

Discrimination

The NSW Civil and Administrative Tribunal rejected an employee’s claim that she had 
been subject to direct discrimination, indirect discrimination and victimisation as a result of 
her employer’s failure to accommodate her part-time work arrangements necessitated by 

her responsibilities as a carer.

The facts
Ms Lipman was employed as a Leading Senior 
Constable in the NSW Police Force and, at the time of 
the alleged discrimination, was the primary carer of her 
three children aged under four years old. 

In 2012, Ms Lipman began applying for promotional 
positions to the rank of Sergeant. At that time, all 
promotional positions in the NSW Police Force were 
advertised as full-time positions. Notwithstanding her 
inability to work full-time hours, Ms Sargeant applied 
for the positions, intending to seek to negotiate a 
part-time work arrangement if her applications were 
successful.

On 27 March 2013, Ms Lipman was provisionally 
offered a promotion by the Rosehill Local Area 
Command (Rosehill). Several weeks later, Ms 
Lipman commenced negotiations with the Rosehill 
Superintendent regarding a part-time work 

arrangement. Ms Lipman indicated she was able to 
work twelve 12-hour shifts per six-week roster period 
(an equivalent of 24 hours per week). The Rosehill 
Superintendent indicated the minimum work hours 
which could be accommodated were fourteen 12-
hour shifts per six-week roster period (an equivalent 
of 28 hours per week). Ms Lipman withdrew from 
the position and lodged a complaint with the Anti-
Discrimination Board (ADB) alleging that she had 
been subject to unlawful discrimination on the grounds 
of her responsibilities as a carer.

On 28 May 2013, the Superintendent of the Campsie 
Local Area Command (Campsie) was informed 
that Ms Lipman was the highest ranked candidate 
for a Sergeant position at Campsie. The Campsie 
Superintendent was aware of Ms Lipman’s ADB 
complaint in relation to Rosehill and informed human 
resources staff that the position must be filled by a full-
time staff member, indicating that ‘hopefully we will be 
able to go to the next person on the list’. 
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Notwithstanding the Campsie Superintendent’s initial 
stance that the role must be filled on a full-time basis, 
he ultimately entered into negotiations with Ms Lipman 
regarding a part-time work arrangement on the basis 
of advice from human resources staff that he must 
offer some form of part-time arrangement. Human 
resources staff recommended that Ms Lipman be 
offered the role on the basis of fifteen 12-hour shifts 
per roster period (an equivalent of 30 hours per week). 
The Campsie Superintendent ultimately indicated 
to Ms Lipman that she would be required to work a 
minimum of seventeen 12-hour shifts per roster period 
in order to meet the requirements of the role (an 
equivalent of 34 hours per week). Ms Lipman indicated 
the maximum she could work was twelve 12-hour shifts 
per roster period and indicated she was therefore 
forced to withdraw from the position. Ms Lipman then 
lodged two further complaints with the ADB, alleging 
she had been subject to unlawful discrimination and 
victimisation.   

After filing her further complaints in the ADB, the 
Campsie Superintendent described Ms Lipman as ‘a 
real pain in my arse’ for ‘whinging’ because she did not 
get the job at Campsie. 

Issues
•  Was Ms Lipman subject to direct discrimination on 

the grounds of her carer’s responsibilities?

•  Was Ms Lipman subject to indirect discrimination 
on the grounds of her carer’s responsibilities?

•  Was Ms Lipman victimised by the Campsie 
Superintendent?

Decision
The decision should be treated with some caution, 
noting that a different factual matrix or different legal 
argument may product a different result.

Direct discrimination
In order to succeed in her claim for direct discrimination, 
Ms Lipman needed to establish that:

•  She had responsibilities as a carer; and

•  The requirement that Ms Lipman work a minimum 
of either 14 or 17 shifts per roster period was a ‘term 
and condition of employment’ as contemplated by 
the Anti-Discrimination Act 1977 (NSW) (AD Act); 
and

•  The requirement that Ms Lipman work a minimum 
of either 14 or 17 shifts per roster period had the 
effect of denying or limiting Ms Lipman’s access to 
opportunities for promotion; and

•  Ms Lipman was treated less favourably than a 
person who does not have responsibilities as a 
carer.

The Tribunal accepted that Ms Lipman had 
responsibilities as a carer and accepted that Ms 
Lipman had been denied or limited in her opportunities 
for promotion by virtue of the requirement that she 
work more hours than she was able to work.

The Tribunal did not, however, accept that the 
requirement that Ms Lipman work a minimum of 
either 14 or 17 shifts per roster period was a ‘term 
and condition of employment’ noting the positions 
were advertised as full-time positions. The relevant 
term and condition of employment was therefore that 
Ms Lipman be available to work full-time. The offer of 
part-time hours (though not on terms acceptable to Ms 
Lipman) was held to be a concession or benefit, rather 
than a term or condition.

Further, the Tribunal did not accept that Ms Lipman 
had been treated less favourably. In coming to this 
conclusion, it was necessary for the Tribunal to identify 
the relevant hypothetical comparator. Ms Lipman 
argued the comparator should be a police officer who 
has been offered and has accepted a promotion but 
does not require a part-time work arrangement in order 
to meet responsibilities as a carer. 

‘The offer of part-
time hours (though 
not on terms 
acceptable to Ms 
Lipman) was held to 
be a concession or 
benefit, rather than a 
term or condition.’



30 Workplace Relations Gazette          www.carternewell.com

The Tribunal preferred the hypothetical comparator 
advocated by the respondent, being a police officer 
who has been offered and has accepted a promotion 
but wishes to perform an otherwise full-time role on a 
part-time basis (i.e. a person in an identical position to 
Ms Lipman but lacking any protected attribute). The 
Tribunal found there was no evidence to suggest that 
Ms Lipman had been treated less favourably than a 
person without carer’s responsibilities in the same or 
similar circumstances.

Accordingly, Ms Lipman’s claim based on direct 
discrimination was dismissed.

Indirect discrimination
Indirect discrimination arises where there is a 
requirement or condition which is not itself discriminatory 

but which has a discriminatory effect and which is not 
otherwise reasonable. Ms Lipman alleged that she had 
been subject to indirect discrimination by virtue of:

•  An unreasonable requirement that all promotional 
opportunities were advertised on a full-time basis 
(Advertising Requirement); and

•  An unreasonable requirement that all appointments 
to Sergeant positions be made on a full-time basis 
(Appointment Requirement).

Ms Lipman asserted that a substantially higher 
proportion of people without carer’s responsibilities 
would have been able to comply with those 
requirements, and that the requirements had the effect 
of denying or limiting her access to opportunities for 
promotion. Accordingly, she asserted that they had a 
discriminatory effect.
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The Tribunal was satisfied that the Advertising 
Requirement and Appointment Requirement limited 
Ms Lipman’s access to promotional opportunities. 
They meant that Ms Lipman was unable to identify in 
advance which promotional opportunities were likely 
to be available on a part-time basis. Further, they 
meant that the norm was full-time work from which any 
departure would need to be justified by Ms Lipman.  

However, the Tribunal held that neither was in fact a 
requirement or condition, but rather were more akin to 
a situation or state of affairs. In any event, the evidence 
demonstrated that Ms Lipman was not required to 
comply with either purported requirement because she 
had in fact been offered both positions on a part-time 
basis (albeit on terms which were not acceptable to 
her).

Accordingly, Ms Lipman’s claim based on indirect 
discrimination was dismissed.

Victimisation
Ms Lipman alleged that she had been subject to 
victimisation by the Campsie Superintendent by virtue 
of:

•  His requirement that Ms Lipman work seventeen 
12-hour shifts per roster period, being a detriment 
as contemplated by the AD Act;

•  His requirement that Ms Lipman work seventeen 
shifts per roster period being imposed because 
she had made a complaint to the ADB regarding 
Rosehill.
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The majority was not satisfied that the Campsie 
Superintendent had subjected Ms Lipman to any 
detriment. In circumstances where the position was 
advertised as a full-time position, Ms Lipman accepted 
the offer of a full-time position, and was subsequently 
offered a part-time position (albeit on terms not 
acceptable to her), the requirement that Ms Lipman 
work seventeen shifts per roster period was in fact a 
concession by her employer to her benefit, rather than 
a detriment.

Further, the majority was not satisfied that the 
Campsie Superintendent’s actions were motivated 
by Ms Lipman’s complaint to the ADB. The majority 
found his initial insistence that the position be filled on 
a full-time basis was based on his belief that he was 
entitled to have a full-time officer in the position noting 
the job had been advertised as such. His subsequent 
offer that Ms Lipman work seventeen 12-hours shifts 
per roster period was motivated by his perceived need 
to comply with the NSW Police Part-Time Work Policy.

Accordingly, Ms Lipman’s claim based on victimisation 
was dismissed.

The dissenting judgment  
In a dissenting judgment, General Member Goodman-
Delahunty found that Ms Lipman’s claim of victimisation 
had been substantiated. While the other claims of direct 
and indirect discrimination had not been substantiated, 
in relation to victimisation the General Member held 
that:

•  It was undisputed that the Campsie Superintendent 
was aware of Ms Lipman’s complaint to the ADB at 
the time she was identified as the highest ranked 
candidate for the Campsie position;

•  Within 10 minutes of being informed that Ms 
Lipman was the highest ranked candidate, the 
Campsie Superintendent had already sent an 
email insisting that the position must be filled on a 
full-time basis. The speed of his communication of 
this position suggested that little or no thoughtful 
consideration was given to any other reasonable 
alternatives;

•  The Campsie Superintendent also took the 
unusual step of informing his superior that ‘this is 
in the wind’, suggesting he did not treat Ms Lipman 
as he would have treated any other applicant who 
had not made a complaint to the ADB;

•  The Campsie Superintendent was motivated 
to preclude Ms Lipman from employment, as 
evidenced by his email suggesting ‘hopefully we’ll 
be able to go to the next person on the list’;

•  Notwithstanding that human resources staff 
recommended that Ms Lipman be offered a part-
time arrangement involving fifteen 12-hour shifts 
per roster period, the Campsie Superintendent 
insisted Ms Lipman must work at least seventeen 
shifts;

•  After Ms Lipman complained to the ADB regarding 
the Campsie Superintendent, he denigrated her 
to other police officers calling her ‘a real pain in 
my arse’ for ‘whinging’. These comments were 
consistent with the Campsie Superintendent’s 
negative attitude toward Ms Lipman and his 
general disregard for the prohibition against 
victimization;

•  In the circumstances, the requirement that Ms 
Lipman work at least seventeen 12-hour shifts per 
roster period was a detriment and was motivated 
by her earlier complaint to the ADB. 
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